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SUMMARY.
The Utah Education Association traces its origins to the 1850s when
educators, including college professors, teachers, administrators,
superintendents and others interested in public education began to organize
to promote education as a profession. The first annual “state” association
meeting of teachers was held in Ogden, Territory of Utah in 1895. The
Association was incorporated in 1910 as the “Utah Educational
Association.” Most of the incorporators were administrators including
presidents of the University of Utah and state and district superintendents.
This paper traces the origins of the UEA as a “professional organization” to
a labor union and negotiating in a right-to-work state without a collective
bargaining law.
HISTORY.
Historically, the Utah “education” family organized under the Utah Educational
Association. The second president of UEA was John R. Park, president of the University
of Utah who had also been state superintendent of education. Other early presidents of
the UEA were district and state superintendents and university professors.1 Early
membership even included active PTA members.2 The first annual “state” association
meeting of teachers was held in Ogden, Territory of Utah in 1895. The association was
incorporated in 1910 as the “Utah Educational Association (UEA).” By 1924 the articles
of incorporation changed the name to the Utah Education Association and its bylaws
were amended to permit only professional educators into its membership.3 Most
incorporators were administrators including presidents of the University of Utah, the state
and district superintendents.4 UEA leaders actively encouraged members to join the
NEA, which was voluntary at that time. In 1922 eighty-three percent of Utah teachers
had joined the NEA and Utah had the highest percent of NEA members in the nation.
Arizona was second with 45 percent and Colorado was third with 41 percent.5 By 1947,
96 percent of all UEA members were members of NEA.6 The first “life” members of
NEA included Milton Bennion and LeRoy E. Cowels, both past presidents of UEA and

both college administrators. M. Lynn Bennion, superintendent of the Salt Lake City
School District, 1945-1969, proudly displayed his NEA Life Membership on the wall of
his home throughout his life. Although higher education membership was never high, by
1970 higher education had almost no members in UEA, but school administrators
continued to play a major role. Most school administrators listed on their resumes
various positions held in UEA and its local affiliates. In fact, in most districts, a good
way to become an administrator was to have served as association president. The
Southern Utah Teachers Association, a local affiliate of the UEA, was started in 1934 by
Glenn Snow,7 president of Dixie College, and L. C. Miles, Sr., a principal in Iron County,
to give southern Utah educators a political voice in state affairs.8
The Salt Lake City School District was Utah’s most militant district for many
years. Following World War II, teachers in Salt Lake began to demand negotiating their
salaries with the board of education. Lynn Bennion was sympathetic, but was “saddled
with a powerful board that let him know negation was out of the question when dealing
with teachers’ salaries.”9 It was Bennion’s suggestion that the Salt Lake Teachers’
Association appoint a professional spokesman.10
Attorney John S. Boyden was the first person appointed to this job; many
board members resented his presence as a negotiator. In Bennion’s view, much of
the hostility grew out of the fact that some members of the board were bishops
and stake presidents in the Mormon church, used to a top-down relationship with
subordinates. Now they were forced by another faithful Mormon, Boyden, to deal
with their subordinates as equals.
In 1947 the Teachers Association, with Boyden as its executive secretary,
demanded that the board set a pay schedule of from $2,220 to $3,840. The
teachers were not satisfied, even when the board adjusted their offer upwards; for
the first time in the history of the district the teachers refused to sign their
contracts. The board stalled until pressure was exerted by groups such as the
Junior Chamber of Commerce, the Salt Lake Council of the PTA, and the Salt
Lake Council of Veterans of World War II to meet the last teacher offer. . . .” A
strike was averted. Eventually, Bennion set up a “professional relations
committee” consisting of four board members, four teachers and their executive
secretary, the superintendent, and the president of the administrators’ association.
In time this group developed a negotiating process for salary concerns.11
During the early 1960s, UEA was strongly influenced by school administrators
and administrators played important roles in all operations of the organization. Most
superintendents were sympathetic to members of the UEA. They actively participated in
the annual UEA convention and encouraged their teachers to attend. Some even took roll
and imposed penalties on teacher who did not attend. But at the national level, NEA
experienced the loss of representation elections in several major cities to the American
Federation of Teachers (AFT) during the early 1960s. The AFT was unabashedly a
“labor union.” The loss of these elections “shocked the [NEA] into action.”12 In 1962
the NEA delegate assembly formally adopted Resolution 18 insisting “on the right of
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local teachers’ associations to negotiate with their school boards on policies of common
concern, including salaries and other conditions of professional service.” The 1962
assembly was a major turning point.13 Immediately following the 1962 assembly, NEA
produced model state collective bargaining legislation and language for model collective
bargaining agreements (CBAs). At the time, most Utah administrators were members of
NEA and UEA. A number of local superintendents recommended to their boards that the
model NEA CBA language be adopted!14
In A Century of Service, A History of the Utah Education Association,15 written in
1961, John Clifton Moffitt, superintendent of the Provo City School District, did not even
mention collective bargaining or strikes (“withholding services” is the Utah phrase for
strike, but “withholding services” is also not mentioned). All that was to change in the
next five years.
In 1962 UEA hired Daryl McCarty as director of research (and bargaining).
Daryl had been a building principal in the Granite School District and a member of the
UEA Board of Trustees prior to 1962.16 Daryl advised local associations about
bargaining, bargaining strategies, and negotiations. Because Daryl had been a building
principal, his presence in negotiations at the local level was not viewed as particularly
suspect by district administrators who tended to consider the process at that time helpful.
However, the conflict caused by NEA supporting collective bargaining laws and
negotiations could not be easily reconciled by superintendents and administrators. The
AFT, following the private sector union model, took the position that only employees
could vote in certification elections and to ratify a CBA. NEA had many administrator
members and took the position that superintendents:
. . . occupied a dual role as “both the executive officer of the school board and the
leader of the professional staff.” The American Association of School
Administrators (AASA) agreed with this definition, But as a practical matter, the
NEA found that when “the chips were down,” school boards disagreed. They
insisted the superintendent’s role be singular—executive officer of the board—
and in many instances, boards instructed superintendents to withdraw from
membership in the Association.17
As superintendents and administrators found themselves excluded from
bargaining units nationally, they dropped their membership. In 1972, NEA adopted a
requirement that NEA affiliates have a membership that included at least a 75 percent
membership in the NEA. By January, 1973 the AASA, the Association of Elementary
School Principals, the National School Public Relations Association, the National
Association of Education Secretaries, and other affiliated organizations decided to
remove their offices from the NEA headquarters.18
The decline in administrator membership in NEA traces its origins to NEA’s
decision to compete with the AFT as a labor organization and to exclude administrators
from the bargaining unit (either practically or actually). Because Utah had no public
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sector bargaining law, NEA’s decision had no immediate practical impact on UEA’s
membership. But, the 1964 Utah statewide strike by teachers did.
In 1963 a special task force was appointed to study and make a written report on
public education in Utah in response to what educators saw as a critical under funding of
the Utah system of public education. The report was released in 1964. In the spring of
1964, Governor George Clyde announced that he would not accept the recommendations
of the task force. In May, 1964, Utah teachers, led by UEA (and privately encouraged by
most local superintendents and administrators), engaged in a two-day strike—the nation’s
first statewide teachers’ strike. NEA was asked to and did impose sanctions on Utah.
School boards asked their superintendents in particular and their administrators in general
which side they were on; most elected to side with their board.19 Some boards of
education obtained injunctions against striking teachers and union leaders.
Superintendents dropped their NEA/UEA memberships and they, in turn, asked the same
questions of their administrators. Over the next two decades most administrators dropped
their NEA/UEA memberships. By 2003, fewer than ten percent of Utah’s school
administrators belong to UEA.20
Again, in 1989, the UEA conducted a one-day walk out against the state of Utah
following a contentious argument with the governor and legislature about school funding.
In response to UEA’s demand for better funding and lower class size, Governor Norman
Bangerter publicly responded by advising teachers to go home and take a couple of
aspirins.21 Although positive results were not immediate, Utah teachers received one of
their largest salary increases (7.41%) in 1991.
Since the 1964 two-day strike several local associations, notably Granite and Park
City, have “withheld services,” but usually only for a couple of days. Strikes in Utah at
the state level or the district level are protests lasting only a day or two. A one-day strike
in 1978 by the North Sanpete teachers was against the superintendent and his perceived
mismanagement of the district. A Park City strike lasted longer and was about teachers’
salaries, but the teachers and the board reached an accommodation after several days. A
problem for the Park City teachers was that because they are the best paid in the state,
there was little sympathy for the strike and many Salt Lake teachers, past and present,
who lived less than thirty miles away, indicated that they would gladly work for the
salaries being offered by the school board. The Juab teachers called a one-day strike in
the mid-1970s over no salary increase. In thirty years, only five local strikes have
occurred and those were of short duration. Strikes are a tool of last resort for teacher
organizations as they deal with Utah school districts.
As of 2003, twenty of Utah’s forty school districts have some sort of CBA. Some
CBAs are lengthy and address most topics commonly found in a CBA; some CBAs are
only a few pages and address limited subjects. Almost all school districts annually
engage in some sort of bargaining between representatives of the school board and the
teachers’ associations about salaries and terms and conditions of employment. In twenty
school districts, the board of education adopts the terms agreed to as board policy (but not
as a CBA). Obviously, boards of education in a state without a collective bargaining law
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are in a position to unilaterally promulgate salaries, benefits, and terms and conditions of
work. Almost none do that, at least initially, but most districts have at one time or
another made a “last best take it or leave it offer” leaving the association with the choice
to take it, leave it (job action), or find some face saving device. For some reason, maybe
peculiar to Utah and its religious traditions, most superintendents (and therefore most
school boards) have elected not to drive the association into the ground. Most have
accommodated the association’s need to appear to have won something. Whether the
local association achieves its goals really depends on how well it planned its activities. If
the issue is clearly framed, has an almost unanimous support of the members and support
of the community, the objective is achieved.
Employees Right to Organize.
Collective bargaining is legal in Utah and in most other states whether or not there
is a collective bargaining law. Employees have as clear a right to organize and select
their own representatives, including a Professional Association, as an employer has to
organize its business and select its employees and agents. The right of employees to
bargain collectively was not created by the National Labor Relations Act.22 It is a
fundamental right derived from the common law.23 It is expressly recognized in the
constitutions of several states, including Utah.24 Additionally, the courts have held that it
is a constitutional right of employees to organize. “It is settled that teachers have the
right of free association, and unjustified interference with the teachers’ associational
freedom violates the Due Process clause of the Fourteenth Amendment.”25
Although collective bargaining is lawful, and employees have a common-law
right to bargain collectively, absent a statute imposing a duty to bargain in good faith, a
public employer has no correlative common-law duty to bargain with them.26
Public Employment.
The National Labor-Management Relations Act (LMRA) states that the term
"employee" does not include any individual employed by any person who is not an
employer as defined in the Act.27 State and local governments are not Aemployers@ under
the LMRA. State constitutional28 and statutory provisions29 granting the right to bargain
collectively to employees in private industry have been held not to confer such rights on
public employees.30 Utah=s “Little Norris-LaGuardia Act,”31 prohibits courts from
issuing injunctions against labor unions or concerted labor activities under many
conditions.32 Utah=s ALittle Wagner Act,@33like the NLRB, allows collective bargaining in
the private sector, but excludes from the definition of employer the state or its political
subdivisions.34
Prior to 1993, Utah’s attorney general twice opined that Utah boards of education
have the legal authority to bargain with their employees.35 In 1993, a Utah circuit court
ruled that the Park City Board of Education was not bound by the terms of a two-year
agreement it had made with the Park City Education Association. The circuit court's
decision rested on two grounds: first, the board lacked the authority to enter into a
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collective bargaining agreement which restricted the board's authority; and second, the
board could not enter into a collective bargaining agreement which impinged on the right
of an individual to enter into a private contract of employment with the board on terms
inconsistent with the negotiated agreement. On appeal the issue was reframed as one of
whether a board of education, absent enabling legislation that permits boards of education
to enter into a collective bargaining agreement, can enter into a collectively bargained
agreement. The Court of Appeals held that school boards have the authority to enter into
CBAs and that CBAs were enforceable against the district.36

PUBLIC SECTOR BARGAINING IN UTAH
Nature of Collective Bargaining Agreements (CBAs).
A CBA is a compilation of diverse provisions, some providing objective criteria
which are almost automatically applicable, some providing more or less specific
standards which require reason and judgment in their application, and some doing little
more than leaving problems to future consideration with an expression of hope and good
faith.
A CBA is an attempt to erect a whole system of self-government. It can cover
many employment relationships, but in Utah it frequently leaves areas of employment
that would be included in a private sector CBA to board policy or not addressed in either
the CBA or board policy. Examples include leaving hospital/medical benefits to the
discretion of the board, changes of assignment, and reductions in force. RIFs in Utah are
almost always decided by administrators and often include individuals the district wanted
to terminate for other reasons.
While regulating or restraining the exercise of management functions, the CBA
does not oust management from management functions and any effort to limit
management’s discretion in areas deemed “legislative” will be held to be an
unconstitutional delegation of legislative authority.37
In Utah, when teachers, through their local association, decide to “withhold
services,” the historical practice has been for the local association to: (1) collect the
individual contract the district mails or delivers to the teachers during the summer, (2)
have the teachers sign an “authorization card” authorizing the association to act as the
teacher’s bargaining representative and deliver the signed forms to the district, or (3) both
collect contracts and have the teachers sign an authorization card. The authorization card
informs the district that the teacher has designated the association to act as his/her
bargaining agent and informs the district that he/she will sign (or “the association is
authorized to sign for me”) the employment contract when negotiations are complete.
Another variation and tactic of the school district is to send out an “intent to
return to work” form with the teacher’s name printed on it in late spring or summer. The
“intent to return to work” form asks the teacher whether he/she intends to return to work
the following school year. Two districts in the late 1970s sent out “intent to return to
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work” forms to their teachers in anticipation of no settlement by fall. The form advised
the teachers that failure to sign and return the form would be treated as grounds for
termination. The association collected the “intent to return to work” forms, had the
teachers sign the authorization form and delivered them to the district. The teachers in
each district sued to prevent the districts from terminating their employment solely
because they had not signed the “intent to return to work” form and won both times.38
LIMITATIONS ON PUBLIC EMPLOYERS.
Although a Utah public employer has authority to enter into a CBA with its
employees, the scope of the agreement is not unlimited. A public employer such as a
board of education cannot be bound by a CBA which surrenders or delegates its legal
discretionary authority to the union; such a contract is contrary to law, or is otherwise
ultra vires.39 A city transit board has been held without authority to agree to compulsory
arbitration of disputes over wages, hours, or working conditions, and a school board has
been held without authority to arbitrate a dispute over whether a teacher was discharged
for cause. Other courts have upheld the authority of school boards to agree to arbitrate
specific issues contained in the CBA. The Utah Supreme Court has held that the Utah
legislature cannot require cities to enter into binding arbitration where the standards by
which the arbitrator is to decide issues is not clearly defined.40 In the Park City case the
court noted in dicta that school boards could not enter into any contract which delegates
its legislative authority or which commits it to do something beyond the scope of its
authority.41
The Utah attorney general opined in 1936 that a public corporation may not make
any appropriation to aid in the support of any private school or other private institution42
or to delegate to a teachers= association the management, custody, or control of any of the
board=s revenues.43
In Weese v. Davis County Comm,44 the Davis County commission had
promised its employees a raise in future years if they would agree to forego a
raise in the then current year. When the county commissioners failed to give the
promised raise, county employees sued. The court held that the county
commissioners could not be bound by their promise because, among other things,
Article VIX § 3 of the Constitution of Utah prohibited political subdivisions from
incurring debts in excess of revenues from the current year unless authorized by a
vote of the people.
In 1948 the town of Spring City borrowed $12,000 from the State of Utah
to build a water system. The money was spent and the system installed. Then
some worthy citizens sued to have the obligation to repay declared illegal. The
court agreed finding that the voters had not authorized the town to obligate itself
to pay more money than it had in its treasury for one year. Town officials, feeling
great pangs of guilt, volunteered to repay the state anyway. The same worthy
citizens again sued arguing that since the debt was unenforceable, the public
officials were in effect giving away public money which was contrary to public
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policy. The court agreed. Spring City obtained a public water system at no cost
to its citizens!45
Weese and Spring City have been modified by a constitutional amendment that now
only prohibits a political subdivision from incurring debt “directly payable from and
secured by ad valorem property taxes levied by the issuer . . . in excess of the taxes for
the current year unless the proposition to create the debt has been submitted to a vote of
qualified voters. . . .”46 It appears that the authority of local governments to incur debt to
cover current expenses has been expanded, but would be limited in an amount not to
exceed four percent of the assessed value of the real property within the boundaries of the
taxing district.47 Apparently, school districts can agree to future salary increases as long
as those agreements, together with all other debts, do not exceed four percent of the
assessed value of the district.
Effect of Agreement on Employees.
Generally, when an employee's claim against his employer is based on breach of a
CBA, he is bound by the terms of the CBA that govern the manner in which the right
may be enforced. Employees may not pick the provisions which they like and avoid
those which they do not like. The CBA that creates the right is the document that often
governs how the right will be enforced i.e., if the CBA contains an administrative remedy
such as a grievance procedure, the employee will have to use that procedure to vindicate
that right before attempting to enforce that right in court.
Effect of Right to Work Laws and No Bargaining Statute.
Bargaining in Utah, a right-to-work state without a collective bargaining law, is
somewhat unique. Thirty-nine states have public sector bargaining laws.48 Nineteen
states have right-to-work laws.49 Obviously, some right-to-work states have bargaining
laws.
The Park City case specifically states that boards of education have the authority
to enter into and are bound by the terms of a collectively bargained agreement, subject to
various limitations. In Alpine School District v. Ward50, the court held that it was the
duty of the court, not the board of education, to interpret and apply the terms of a
collective bargaining agreement. Both the Constitution of Utah51 and state statute52
protect the right of public employees to organize. However, nothing in Utah law requires
public employers to bargain with their employees. Accordingly, public employees have
no statutory right to compel their employers to bargain with them.53 Several local
associations have successfully bargained a provision in a CBA that require the board to
bargain in good faith with the association.
It is essential that those engaged in the bargaining process understand the
difference between bargaining in a state with a bargaining law and one without a
bargaining law.
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First, there is no duty to bargain in a non-bargaining state.
Second, there are no "unfair labor practices" in non-bargaining states.
Third, case law, precedence, and practices from bargaining states may be of little
value in non-bargaining states.54
Fourth, enforcement mechanisms in non-bargaining states are not likely to exist,
except by way of job actions, litigation, or arbitration. There is no public employee labor
relations board (PERB) in Utah.
Fifth, because no PERB exists, local associations must resort to strikes,
persuasion, or litigation to enforce whatever rights they may have under a valid
agreement. Courts are notoriously slow in resolving contract disputes (except to issue
injunctions against unions).
Sixth, interest arbitration may be permitted by the collective bargaining law; it
would not be lawful absent enabling legislation.
Duty of Fair Representation (DFR)
There may or may not be a DFR. In one state, the court held there was not a DFR
because the state had no collective bargaining law. The case is a minority decision.
Where a board of education recognizes a bargaining unit as the exclusive representative
of a defined class of employees, the recognized bargaining unit has a duty to fairly
represent all members of the class within the area of authority for which it has been
recognized as the exclusive representative i. e., in bargaining. Whether the bargaining
unit has a DFR in grievances is another question. Where the bargaining unit is the
exclusive representative to enforce the PA, there is probably a DFR. However, the DFR
goes only to issues covered in the bargaining agreement. The bargaining agent has a duty
to enforce the terms of the bargaining agreement. There is no DFR to represent members
in disputes outside of the bargaining agreement unless the bargaining agent has exclusive
authority to remedy the dispute. Where the bargaining representative is not the exclusive
representative for handling grievances, the bargaining representative need not represent
non-members in grievances. Non-members can represent themselves. The DFR does not
mean that the bargaining representative must represent members or non-members in all
cases through the entire grievance procedure. It is difficult for any employee to
successfully sue the union for breach of a DFR in grievance administration. Essentially,
all the union must do is review the grievance with some objectivity and decide on some
(any) rational ground reason for not filing or appealing the grievance. If the union has an
internal process for reviewing and appealing the decision not to file or appeal the
grievance, the union should keep a record of what it did to show that it complied with its
process. The union should never deny representation on the basis that the person
requesting assistance is a non-member.
Individual Agreements v. Professional Agreements.
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Historically, employers hired individual employees. Often there was no written
agreement or the agreement contained a starting date, an ending date, a salary and a list of
duties that almost always included the phrase, “and such other duties as assigned.”
Courts held that the employer and the employee were equal before the law: the employer
could hire and fire on such terms as were offered; the employee could bargain his/her
services on such terms as he/she could. If an employment contract contained an end date,
the employment terminated at the end of the contract unless it was renewed. Most
contracts of employment contained no termination date and courts have consistently held
that an employment contract that was not for a specific term was terminable “at-will” by
either party. Employees with skills not readily available in the general population could
generally negotiate a better deal, but absent a written agreement, their employment was
also "at will."
Until the 20th century, many courts held concerted action by employee
organizations to be unlawful combinations. Although many Utah school districts had
negotiated “continuing contract” provisions in their CBAs prior to 1972, several rural
districts hired their teachers on an annual basis. In those districts teachers could be fired
"at will" at the end of their annual employment contract. In 1973 UEA lobbied for and
the Utah legislature enacted the Utah Orderly School Termination Procedures Act55
(UOSTPA), Utah's continuing contract law. The law provides that teachers who work for
the district three or more years acquire a reasonable expectation of continued
employment i.e., they can expect their employment to continue unless terminated for
some reason.56 Unless local associations are successful in limiting the discretion of local
boards, reasons for termination can be a shopping list including "conviction of a crime,"
"insubordination," or for "such other and good reason as the Board determines to be
reasonable." Not much protection! The UOSTPA is primarily a procedures act
providing only limited substantive protection to educators. Primarily the UOSTPA
leaves to local boards (and in the board’s discretion the opportunity to bargain some
issues with its employees) the authority to decide what constitutes grounds for dismissal
and the method by which “career” educators obtain due process. Several boards of
education have policies permitting a third party hearing officer to conduct the termination
hearing and to make recommendations to the board. In some districts the local
association and the board have negotiated how the hearing is to be conducted and the
process for selecting the hearing officer. Almost all school boards retain the right to
review or decide whether the educator should be terminated or otherwise disciplined.57
Many Utah school districts have bargained with their local associations a CBA
that governs the terms and conditions of the educators' employment. It governs the terms
and conditions of employment of individuals hired by the school district whose jobs fall
within the scope of the agreement. The CBA should specifically provide that it governs
the terms and conditions of employment of the class of employees for whom it was
negotiated. Some districts specifically provide in the individual contract that the terms of
the CBA are part of the individual agreement.
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If the CBA is properly drafted, an employee becomes entitled to all of the benefits
of the CBA even if the employee would have accepted less favorable terms. The
individual agreement is subsidiary to the CBA. The terms of a CBA are incorporated into
the separate agreement and when an employee accepts or returns to work, he/she ratifies
and accepts its terms. The employee is bound by and entitled to the benefits of the CBA
to the same extent as if he/she had entered into it personally.
The 2003 Utah legislature enacted a law prohibiting local boards of education
from entering into a CBA that prevented the board from hiring individuals at a salary or
with benefits only as provided in the negotiated salary schedule.58 The legislature made
such CBA ultra vires. See above.
Board Policy v. Professional Agreement.
In 1973, UEA began to seriously challenge teacher terminations. Often, teachers
were terminated based on policies that were alleged to exist, but could not be found.
Superintendents testified that the board had adopted such and such a policy, it was long
established, but no record of the board having ever adopted the policy could be found. In
response, the UEA requested the legislature to enact a law requiring that all school board
rules and policies be in writing, filed, and referenced for public access.59 Additionally,
boards are also authorized to enter into CBAs with their employees and with associations
of employees.60 These CBAs become the personnel policies of the district and, if
properly drawn, supercede board policy. There are two fundamental differences between
board policy and a PA.
First, boards can modify board policy virtually at will, subject only to compliance
with the open and public meetings law, while a professionally negotiated agreement
during its term requires the consent of both parties to modify its terms. Board policy is
the property of the board and is binding on all those over whom school boards have
authority, except school boards cannot make conduct criminal.61 It can and has been
argued that when a teacher executes an individual employment agreement (or returns to
work) the personnel policies of the district in effect on that date become the terms and
conditions of employment and that the teacher has a right to rely on those terms
throughout the terms of the school year. A professional agreement is not subject to such
controversy. It clearly (hopefully) states the terms and conditions of employment, the
duration of the agreement, who is entitled to rely on the provisions of the agreement, and
that the agreement cannot be changed without the consent of both parties.
Second, because the law requires that personnel policies be in writing, boards of
education may not fire an employee unless the employee fails to perform duties
prescribed by board policy or engages in conduct proscribed by board policy. It is not
clear under Utah law as to how precise the written board policies must be in describing
the proscribed conduct. For example, is the language "for such other and good reason as
the Board deems just" a sufficient written description of the reason for termination? If it
is, then the requirement that personnel policies be in writing becomes almost
meaningless. Conversely, Utah courts have traditionally granted school boards broad
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discretion when acting within their scope of authority.62 Several Utah courts have upheld
conditions imposed by city and county planning commissions on builders where the
written basis in the ordinance was "compatible with surrounding uses."63 One Utah
district court judge held that a board of education can interpret its policies any way it
wants as long as the interpretation is not arbitrary. The rationale is based on the premise
that the courts will not substitute their judgment for that of experts statutorily charged
with performing their duties. A CBA avoids the interpretation question suggested.
Boards of education may have the authority to interpret their policies; they do not have
the authority to interpret their own agreements. Courts and juries construe agreements.
Imagine a construction contractor bidding a school building under a contract that allows
the board of education to interpret it! While Utah courts are less likely than their
counterparts in other states to overrule school boards, they are not inclined to allow
boards of education to interpret their own contracts. Utah courts have yet to rule on
whether boards of education can interpret policies that are part of the employment
contract. However, the courts have ruled in a slightly different context:
While the existence of an agreement which forms the basis of an implied-in-fact
contract provision is a question of fact, not all issues relating to implied
employment contract provisions are factual questions. Indeed, we have held that
when terms of an employee manual constitute an employment contract, the proper
interpretation of the unambiguous terms of the manual is an issue for the court.
Caldwell, 777 P.2d at 485-86. If it is determined that an agreement exists
between an employee and an employer, the same legal question (i.e.,
interpretation of unambiguous terms) and the same factual questions (i.e.,
interpretation of ambiguous terms) may arise under the implied contract as may
arise under any agreement that is alleged to form an express contract.64
Associations have other reasons for negotiating CBAs. School districts are
inclined to use escape clauses and weasel words in their policies. If the language is
vague as to whether the teacher has the right they assert, the courts will usually rule
against the teacher on the basis that it is up to the teacher to prove that he/she has the
right or that boards of education have the right to construe ambiguous policies.
Ambiguities are construed against the teacher. Escape clauses allow boards to create or
assert the very act which it will then claim creates the conditions which allows or
prevents it from following its policy or agreement. For example, teachers will have due
process "except in emergencies." The board may decide what is and what is not an
emergency leaving it to the teachers to try to convince a judge or jury that there was no
real emergency. CBAs should be negotiated using language that avoids these problems.
Public Policy Considerations.
Contracts must not contravene principles of law or public policy. In the public
sector, public policy and legal constraints are far greater than in the private sector. A
contract that might easily be enforced against a private employer may very well be
unlawful in the public sector. Thus a multi-year employment contract in the private
sector (even a 50-year employment agreement) is lawful and enforceable, but in the
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public sector such contracts are unlawful.65 While private sector employers can contract
with their employees to permit them to participate in management decisions, boards of
education may not contract away fundamental operating decisions of the district.
. . . the general rule is that a municipal corporation, or a quasi-municipal
corporation such as the district, may delegate to subordinate officers and
boards powers and functions which are ministerial or administrative in
nature, where there is a fixed and certain standard or rule which leaves
little or nothing to the judgment or discretion of the subordinate.
However, legislative or judicial powers involving judgment and discretion
on the part of the municipal body, which have been vested by statute in a
municipal corporation may not be delegated unless such has been
expressly authorized by the legislature . . . . Some statutes confer on the
designated officer or body exclusive power to appoint teachers and other
school employees. Such power, when conferred on a particular body,
cannot be delegated, and an applicant for appointment is chargeable with
knowledge of such fact. Accordingly, the duty of the board to make the
selection cannot be delegated to the superintendent, even though the
statute makes it obligatory on the board to select teachers from
nominations made by him . . . . In short, by statute the school board is
empowered to hire teachers and while it may well want to act on the
recommendation of its superintendent, it cannot escape this statutory duty
by completely shifting the responsibility to its superintendent.66
Agreements to Arbitrate.
Except in two districts (out of 40), Utah’s teachers have no arbitration. Accordingly, for
the most part Utah teachers’ associations need not pay particular attention to the problem
of arbitration. There are two types of arbitration clauses: legislative or interest
arbitration and contract arbitration. In legislative arbitration the parties agree to submit
to arbitration the issues in dispute that parties were unable to resolve in their negotiations.
The legislative arbitrator writes the contract for the issues the parties could not resolve.
Legislative arbitration in the public sector in Utah is unlawful.67
Agreements to submit a dispute arising under the terms of a collective bargaining
agreement to arbitration (contract arbitration) are legal if the issue is not a Alegislative
power@ of the board. Generally, the operations of the district are legislative. The terms
and conditions of employment generally are not legislative. Broad policy questions are
legislative. Seniority and involuntary transfers are not legislative (except that a school
board that limits its ability to transfer teachers to a new school may be found to have
delegated too much of its authority if the contract impairs the ability of the district to
operate its schools). Therefore, transfers and terminations can be made the subject of
contract arbitration. Where to build schools and the expenditure of school funds cannot
be made subject to concurrence or approval of the bargaining unit. The Utah attorney
general has held that a board of education cannot enter into an agreement with a teachers’
association about which programs will or will not be funded.
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UTAH’S DISPUTE RESOLUTION LAW (Utah’s version of a collective bargaining
law).
In 1993 the UEA drafted a scaled down model of a collective bargaining bill we
had on the shelf for a decade deleting provisions requiring bargaining in good faith, a
labor board, and representation elections. The Utah legislature enacted our Dispute
Resolution Act68 (DRA) for public schools. The DRA requires local boards of education
to participate in mediation and fact-finding if there is an impasse between the local
education association (LEA) and the board arising out of negotiations. Unfortunately,
there is no penalty for failing to participate and the fact-finder could only find that the
board failed to participate. To date, the threat of the negative publicity that would follow
refusing to participate in mediation and fact-finding has been sufficient to bring the board
to the table.
For many years the majority of Utah's school districts have engaged in
professional negotiations with LEAs. Many of the CBAs contain dispute resolution
procedures; some do not. This section discusses mediation and fact-finding in districts
which have or do not have mediation and fact-finding.
Where Mediation/Fact-Finding Exists.
Where no language is agreed on by the board and the local, the provisions of the
DRA become the procedure for mediation and fact-finding. The DRA allows the LEA
and the board to negotiate a dispute resolution procedure other than that set forth in the
DRA.
Where There Is No CBA.
Where there is no CBA containing mediation and fact-finding provisions, local
school boards have two ways to proceed.
First, school boards may try to implement the DRA through board policy rather
than a CBA. The DRA contemplates, but does not require that there will be negotiations.
The DRA does not require that the board agrees to a CBA, but it does require that the
board participates in mediation and fact-finding. Mediation and fact-finding extend to all
areas of possible labor/ management disputes including whether or not there should be a
CBA. Were a party to the dispute to refuse to participate, the mediator would have
nothing to mediate and the fact finder could only issue a finding that the party had failed
to mediate or negotiate the dispute. There are no penalties for refusing to participate in
the dispute resolution procedure. The success of the process is based on the locals’
organizational strength, not the courts.
Second, at minimum, the CBA should include a provision encompassing the
terms of the DRA. Because the DRA contemplates a broad range of negotiations, locals
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should request boards of education to adopt comprehensive CBAs, including most terms
and conditions of employment.
UNRESOLVED PROBLEMS IN A STATE WITHOUT A CBA
Without a collective bargaining law, public employers have a free hand to deal
with their employees. They may recognize or not recognize the employee union. The
employer may dictate the bargaining agenda or approach it very much like the private
sector model. In Utah, school boards have traditionally recognized the local affiliate of
the UEA and the issue of majority status has not been raised. Even in Iron County, were
the association has less than 50% of the eligible teachers, the district negotiates with the
association. Iron County has never had a CBA.
Even without a collective bargaining law, school districts are not entirely free to
do as they please with the association. Districts are still subject to state and federal
constitutional law and various other laws. Districts may not lawfully negotiate provisions
in a CBA inconsistent with civil rights laws. Retirement benefits must not violate age
discrimination laws. Districts must comply with First Amendment rights and due process
and equal protection of the laws. Associations that enter into CBAs that violate these
laws may find themselves defendants in litigation brought by members whose rights are
alleged to be violated.
Of immediate concern in Utah is the question of exclusive bargaining and
representation rights. In Perry Local Education Association v. Perry Education
Association69 in which the minority union contested the right of the school district to
permit the majority union exclusive use of the district’s internal mail system, a closely
divided court held that neither the First Amendment or Equal Protection precluded the
board from granting to the majority union exclusive use of the district’s internal mail
system because there was a compelling government interest in allowing the recognized
bargaining agent access to administer the CBA.
At least three problems arise under the Perry rationale. First, in states without a
collective bargaining law, can a school district show a compelling governmental interest
in granting exclusive rights to a particular union? In Perry the state had a collective
bargaining law that required the district to bargain with the certified bargaining agent.
Second, how is an appropriate bargaining unit determined in a state without a
collective bargaining law? In Utah some units have administrator member, some do not.
No UEA affiliate bargains for administrators who bargain for themselves. Some of these
administrator units are recognized by their boards, others are not. There are, of course,
employees that do not fit comfortably into either unit and there is no objective means of
placing them in the teachers’ bargaining unit or the administrators.’ On the other hand, in
Utah you can put anybody into any unit and there is no unfair labor practice.
Finally, what kinds of problems result from a school board arbitrarily deciding
that some unit is an appropriate bargaining unit, but that various individuals or classes of
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individuals do not belong in the unit? The question is one of equal protection. Has an
individual or class of individuals been denied equal protection because the board of
education refused to permit him/her to belong to a bargaining unit? As long as the board
can advance a rationale basis for the classification, it probably passes constitutional
muster.
More problematic is the recognition of a bargaining unit that has less than a
majority of the members of the class i.e., teachers. May a board of education recognize a
teachers’ union that has fewer than half the possible members of the class? Had a
bargaining election been held, the problem would be resolved. The employees did not
want a union representing them. Negotiations occur with whatever group or groups
management elects to negotiate; or the board can simply promulgate the terms and
conditions of employment. But where the board continues to grant exclusive bargaining
rights and representation to a minority union, does it violate the First Amendment rights
of other minority unions (or more specifically, splinter groups of one or two individuals
claiming to be unions)? Perry suggests that the board may not pick and chose which
unions and unions’ point of view it approves. Boards of education may disapprove all
speakers at a school forum, but once it opens the forum to discussion, it may not decide
which view points it approves.70
In San Juan County, the classified employees lost their majority status several
years ago. The board of education responded by refusing to deal with the union. It thus
avoided the problem of whether it had to treat other unions equally.
Had the district continued to recognize the minority union, would it have had to
recognize other unions? What would the composition of the bargain team been? Would
it have to be proportionate to union membership? Would the teachers who refused to join
any union have been entitled to representation?
Fortunately, in Utah we have not had to address these questions, but they may not
be far off. We have several districts that presently do bargain, grant exclusive bargaining
rights and representation rights, have a CBA and have a membership dipping
precariously below 60%.
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