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FOREWORD
This Professional Agreement Reference Manual contains an elementary discussion of bargaining in Utah; it includes provisions important to any Professional Agreement (PA).  It is not all-inclusive.  The original manual, published in 1986, was 65 pages; this manual now contains 114 pages.   The additions are based on suggestions for additional language made over the years and from changes in state and federal laws, and has more detailed explanation for some provisions. 

Included are provisions for exclusive recognition and rights, negotiations and grievance procedures, employee discipline/dismissal, reductions-in-force, salaries, personal benefits, transfers, released time for teachers, released time for association officers, employee rights and the process for protecting those rights, and retro-active application of the PA.  PAs establish and define the relationship between the local association as exclusive representative of its members and the board of education as the employer, and the status of the agreement itself.  This document includes only some provisions related to benefits and salary schedules.

Each section of suggested language has three parts:  The purpose of the provision, suggested language for the provision, and notes explaining the provision.

The suggested language is often the best for employees.  In most cases the suggested language is good for both the employer and employees.  In some cases the district will propose different language.  There is no single "best" language.  Any language is open for revision during the bargaining process.  It is important to understand the underlying concept before changes in the language are made or agreed to by the bargaining team.  Slight, even apparently insignificant changes in the language, can render it meaningless or confusing.  Bargaining is an art.  It takes many years of training and experience.

The notes often identify management concerns and possible changes to the language.  The notes also point out the risks of certain changes, as well as changes the local association should avoid.

While this Reference Manual was prepared for the employee, the concepts are usually good for management.  Too often management and employees become embroiled in a dispute because the language used in the PA (or board policy) is unclear.  Most board policies and too many PAs are not well-written.  This Reference Manual attempts to provide both sound ideas and clearly written language useful to management and employees.

Because this document provides only basic provisions  might not apply to a particular association, it is important  your UEA UniServ Director be consulted before these provisions or any variation of these provisions brought to the table.

COLLECTIVE BARGAINING IN UTAH
Generally.
Collective bargaining is bargaining by an organization or group of employees in behalf of its members with the employer, and is also the settlement of disputes by negotiation between an employer and the representative of its employees.

Private Employment.
Collective bargaining is legal in Utah and most states whether or not there is a collective bargaining law.  Employees have as clear a right to organize and select their own representatives, including a Professional Association, as an employer has to organize his or her business and select its employees and agents.  The right of employees to bargain collectively was not created by the National Labor Relations Act.
  It is a fundamental right derived from the common law.  It is expressly recognized in the constitutions of several states, including Utah.

Although collective bargaining is lawful, and although employees have a common-law right to bargain collectively, absent a collective bargaining law requiring public sector employers to bargain, a public employer has no correlative common-law duty to bargain with them.  

Public Employment.
The national Labor-Management Relations Act (LMRA) provides  the term "employer" shall not include any individual employed by any person who is not an employer as defined in the Act.
  State and local governments are not “employers” under the LMRA.  State constitutional
 and statutory provisions
 granting the right to bargain collectively to employees in private industry have been held not to confer such rights on public employees.  Utah’ “Little Norris-LaGuardia Act,”
 prohibits courts from issuing injunctions against labor unions or concerted labor activities under many conditions.
  Utah’s “Little Wagner Act,”
 like the NLRB, allows collective bargaining in the private sector, but excludes from the definition of employer the state or its political subdivisions.
   Utah’s “Little Norris-LaGuardia Act,” has been construed by the courts to not include the state or its political subdivisions.

In 1993, a Utah circuit court ruled  the Park City Board of Education was not bound by the terms of a two-year collectively bargained agreement (CBA)  the Board had entered with the Park City Education Association. (The dispute was not about salaries.)  The circuit court's decision rested on two grounds: first, the board lacked the authority to enter into a CBA that restricted the board's authority; and second, the board could not enter into a CBA that impinged on the right of an individual to enter into a private contract of employment with the board on terms inconsistent with the negotiated agreement.  On appeal the issue was reframed as whether a board of education, absent enabling which permits boards of education to enter into a CBA, had the authority to enter into a collectively bargained agreement.  The Court of Appeals enforced the CBA against the school district and held  school boards have the authority to enter into CBAs.

Limitations on Public Employers.
Although a public employer has authority to enter into a collective bargaining agreement with its employees, there are limits to the kinds and contents of a collective bargaining agreement to which it can agree.  It has been held  a public employer such as a board of education cannot negotiate a collective bargaining agreement that surrenders its legal discretionary authority, is contrary to law, or is otherwise ultra vires.
  The Utah Supreme Court has held  the Utah legislature cannot require cities to enter into binding arbitration where the standards by which the arbitrator is to decide issues is not clearly defined.
   We conclude from that case boards of education may not enter into arbitration agreements where there are no standards guiding the hearing officer’s decision.  The Park City case held school boards cannot enter into any contract which delegates its legislative authority or which commits it to do something beyond the scope of its authority. 
  (In practice this means the courts will not enforce a CBA if the board of education lacked the authority to enter the agreement.)  The Utah Supreme Court has held public bodies may not enter into agreements which obligate the revenues of the public body beyond the revenues of the current year.

The Utah attorney general opined in 1936 a public corporation may not make any appropriation to aid in the support of any private school or other private institution
 or to delegate to a teachers’ association the management, custody, or control of any of the board’s revenues.

Stated in laymen terms, boards of education may not contract away their fundamental control over the general operations of the school district.  They may contract about things that do not interfere with the basic operations of the school district.  Thus, boards of education may enter into agreements with the teachers’ association about the teachers’ terms and conditions of employment including, insurance, fringe benefits, hours of employment, pay schedules, association benefits and leave whether paid or unpaid.
During the first decade of the 21st century, the Utah legislature adopted a punitive attitude toward teacher unions and restricted the right of school boards to enter into CBAs.  State law now prohibits school boards from entering into CBAs that limit the board’s authority to hire employees at salaries bargained in the salary schedule.
 This means associations can bargain a salary schedule, but the board is free to disregard it and pay more or less than provided in the bargained salary schedule.  The salary schedule is simply advice to the board.  Another change prohibits school boards from granting paid leave for association activities unless it is clear the activity “directly” benefits the school district.
  It is within the discretion of the board of education to decide what benefits it, but activities such as bargaining are not generally considered to be in the districts’ best interest.  The legislative auditor regularly reviews leaves given to association members to ensure compliance with the law.
Nature of Professional Agreements (PAs).
A PA is a compilation of diverse provisions, some providing objective criteria which are almost automatically applicable, some providing more or less specific standards which require reason and judgment in their application, and some doing little more than leaving problems to future consideration with an expression of hope and good faith.

A PA is an attempt to erect a whole system of self-government.  It covers the whole employment relationship and calls into being a new common law -- the common law of a particular industry or of a particular shop.

While regulating or restraining the exercise of management functions, the PA does not oust management from the performance of these functions.

Effect of Agreement on Employees.
Generally, when an employee's claim against his employer is based on breach of a PA, he is bound by the terms of that agreement which govern the manner in which the rights may be enforced.  Employees may not pick the provisions which they like and avoid those which they do not like.  The PA that creates the right is the document that often governs how the right will be enforced.


PUBLIC SECTOR BARGAINING IN UTAH
Effect of Right to Work Laws and No Bargaining Statute.

Bargaining in Utah, a right-to-work state without a collective bargaining law, is somewhat unique.  Thirty-nine states have (at the time of publication of this manual) public sector bargaining laws.  Nineteen states have right-to-work laws.  Obviously, some right-to-work states have bargaining laws.  A few states, mostly in the old South, have laws similar to Utah.

The Utah attorney general has twice opined Utah boards of education have the legal authority to bargain with their employees.
  The Park City case specifically states boards of education have the authority to enter into and are bound by the terms of a collectively bargained agreement, subject to various limitations.  In Alpine School District v. Ward, 
 the court held it was the duty of the court, not the board of education to interpret and apply the terms of a collective bargaining agreement. Both the Constitution of Utah
 and state statute
 protect the right of public employees to organize.  However, nothing in Utah law requires public employers to bargain with their employees.  Accordingly, public employees have no statutory right to compel their employers to bargain with them
 except political persuasion, arguments favoring good management practices, and various forms of employee retaliation.  Several local associations have successfully bargained a provision in a PA which requires the board to bargain in good faith with the association.

It is essential those engaged in the bargaining process understand the difference between bargaining in a state with a bargaining law and one without a bargaining law.

First, there is no duty to bargain in a non-bargaining state.

Second, there are no "unfair labor practices" in a non-bargaining state.

Third, case law, precedence, and practices from bargaining states may be of little value in non-bargaining states.

Fourth, enforcement mechanisms in non-bargaining states are not likely to exist, except by way of job actions, litigation, or arbitration.  There is no public employee relations board (PERB) in Utah.

Fifth, because no PERB exists, local Associations must resort to work actions or litigation to enforce whatever rights they may have under a valid agreement.  Courts are notoriously slow in resolving contract disputes (except to issue injunctions against unions).

Sixth, arbitration is an adequate remedy to resolving labor disputes, if the arbitration provision is part of a valid agreement between the association and the district, and the provision 

provides an expedited procedure to resolve disputes arising within the provisions of the agreement.

Seventh, there may or may not be a duty of fair representation (DFR).  Where a board of education recognizes a bargaining unit as the exclusive representative of a defined class of employees, the recognized bargaining unit has a duty to fairly represent all members of the class in bargaining.  Whether the bargaining unit has a DFR in grievances is another question.  Where the bargaining unit is the exclusive representative to enforce the PA, there is probably a DFR.  However, the DFR goes only to issues covered in the bargaining agreement.  The bargaining agent has a duty to enforce the terms of the bargaining agreement.  There is not DFR to represent members in disputes outside of the bargaining agreement. Where the bargaining representative is not the exclusive representative for handling grievances, the bargaining representative need not represent non-members in grievances.  Non-members can represent themselves.  The DFR does not mean the bargaining representative must represent members or non-members in all cases through the entire grievance procedure.  It is difficult for any employee to successfully sue the union for breach of a DFR in grievance administration.  Essentially, all the union must do is review the grievance with some objectivity and decide on some (any) rational ground reason for not filing or appealing the grievance.  If the union has an internal process for reviewing and appealing the decision not to file or appeal the grievance, the union should keep a record of what it did to show it complied with its process.  The union should never deny representation on the basis the person requesting assistance is a non-member.

Individual Agreements v. Professional Agreements.
Historically, employers hired individual employees.  Usually there was no written agreement.  The courts held the employer and the employee were equal before the law: the employer could hire and fire on such terms as were offered; the employee could bargain his/her services on such terms as he/she could.  Either could terminate the employment "at will."  Employees with skills not readily available in the general population could generally negotiate a better deal, but absent a written agreement, their employment was also "at will."  Until the 20th century, many courts held concerted action by employee organizations to be unlawful combinations.  Before 1973, Utah had not state law governing the term of teacher’s contracts.  Some districts had policies or CBAs that provided an expectation of continued employment after a provisional period usually of three years, but in some district less.  In other districts teachers’ employment could terminate at the end of the annual agreement.  In 1973, the Utah legislature enacted the Utah Orderly School Termination Procedures Act
 (Utah's version of a continuing contract law).  The law provides teachers who work for the district the number of years required by the district acquire a reasonable expectation of continued employment; they can expect their employment to continue unless terminated for some reason.  Unless local associations are successful in limiting the discretion of the local board, reasons for termination become a shopping list including "conviction of a crime," "insubordination," or "such other and good reason as the Board determines to be reasonable."  Not much protection!

Many Utah school districts have bargained with their local Associations a PA that governs the terms and conditions of their professional employees' employment.  It governs the terms and conditions of employment of individuals hired by the school district whose jobs fall within the scope of the agreement.  The PA should specifically provide it governs the terms and conditions of employment of the class of employees for whom it was negotiated.  Some districts specifically provide in the individual contract the terms of the PA are part of the individual agreement.

If the PA is properly drafted, an employee becomes entitled to all of the benefits of the PA even if the employee would have accepted less favorable terms.  The individual agreement is subsidiary to the PA.  The terms of a PA are incorporated into the separate agreement and when an employee accepts or returns to work, he/she ratifies and accepts its terms.  The employee is bound by and entitled to the benefits of the PA to the same extent as if he/she had entered it personally.

Board Policy v. Professional Agreement.
Utah law requires all school board rules and policies be in writing, filed, and referenced for public access.
  Boards are also authorized to enter into agreements with their employees and with associations of employees.  There are two fundamental differences between board policy and a PA.  

First, boards can modify board policy virtually at will, subject only to compliance with the open and public meetings law, while a professional negotiated agreement during its term requires the consent of both parties to modify its terms.  Board policy is the property of the board and is binding on all those over whom school boards have authority, but only in a civil sense.
  It can and has been argued when a teacher executes an individual employment agreement (or returns to work) the personnel policies of the district in effect on that date become the terms and conditions of employment and the teacher has a right to rely on those terms throughout the terms of the school year.  A professional agreement is not subject to such controversy.  It clearly (hopefully) states the terms and conditions of employment, the duration of the agreement, who is entitled to rely on the provisions of the agreement, and the agreement cannot be changed without the consent of both parties.  

Second, because the law requires personnel policies be in writing, boards of education may not fire an employee unless the employee fails to perform duties prescribed by board policy or engages in conduct proscribed by board policy.  It is not clear under Utah law as to how precise the written board policies must be in describing the proscribed conduct.  For example, is the language "for such other and good reason as the Board deems just" a sufficient written description of the reason for termination?  If it is, then the requirement that personnel policies be in writing becomes almost meaningless.  Conversely, Utah courts have traditionally granted school boards considerable discretion when acting within their scope of authority.  Several Utah courts have upheld conditions imposed by city and county planning commissions on builders where the written basis in the ordinance was "compatible with surrounding uses."
  One Utah district court judge held a board of education can interpret its policies any way it wants as long as the interpretation is not arbitrary.  The rationale the courts have used is they will not substitute their judgment for that of experts statutorily charged with performing a duty.  A professional agreement avoids the interpretation question suggested.  Boards of education may have the authority to interpret their policies; they do not have the authority to interpret their own agreements.  Courts and juries construe agreements.  Imagine a construction contractor bidding a school building under a contract that allows the board of education to interpret!  While Utah courts are less likely than their counterparts in other states to overrule school boards, they are not inclined to allow boards of education to interpret their own contracts.

Associations have other reasons for negotiating PAs.  School districts are inclined to use escape clauses and weasel words in their policies.  If the language is vague as to whether the teacher has the right they assert, the courts will usually rule against the teacher on the basis it is up to the teacher to prove he/she has the right.  Ambiguities are construed against the teacher.  Escape clauses allow the district to create or assert the very act which it will then claim creates the conditions which allows or prevents it from following its policy or agreement.  For example, teachers will have due process "except in emergencies."  The board may decide what is and what is not an emergency leaving it to the teachers to try to convince a judge or jury there was no real emergency.  Professional agreements should be negotiated using language which avoids these problems.

Mediation and Fact-Finding
In 1993, the Utah legislature enacted a Dispute Resolution Act (DRA)
 for public schools.  The DRA requires local boards of education to participate in mediation and fact-finding if there is a dispute between the local education association (LEA) and the board arising out of negotiations.  The DRA does not require the local board of education to participate in collective bargaining and there are no penalties provided at law if the board refuses the LEA's request to negotiate.

For many years the majority of Utah's school districts have engaged in professional negotiations with LEAs.  Many of the PAs contain dispute resolution procedures; some do not.  This section discusses mediation and fact-finding in districts which have or do not have mediation and fact-finding.

Where Mediation/Fact-Finding Exists
LEAs with PAs which contain both mediation and fact-finding should review the language in their PA to determine whether the DRA's language is better or worse than that presently in their agreement.  Where no language is agreed on by the board and the local, the provisions of the DRA become the procedure for mediation and fact-finding.  The DRA allows the LEA and the board to negotiate a different procedure to dispute resolution than set forth in the DRA.

Where There Is No PA
Where there is no PA containing mediation and fact-finding provisions, local school boards have two ways to proceed.

First, school boards may try to implement the DRA through board policy rather than negotiate a professional agreement.  The DRA contemplates, but does not require there will be negotiations.  The DRA does not require the board agrees to a PA, but it does require the board participates in mediation and fact-finding.  Mediation and fact-finding extend to all areas of possible labor/management disputes including whether or not there should be a PA.

Second, at minimum the PA should include a provision encompassing the terms of the DRA.  Because the DRA contemplates a broad range of negotiations, locals should request boards of education to adopt comprehensive PAs, including most terms and conditions of employment. 

The Dispute Resolution Act provides:

1.
After negotiating 90 days, either the association or the local board of education may declare impasse.  The 90-day period may be from the date the LEA requested negotiations even though the local board declined the invitation. 

2.
The party declaring impasse may make written request to the state superintendent to appoint a mediator if the parties have not agreed on another mediator.

3.
The state superintendent appoints a mediator mutually acceptable to both parties.

4.
Mediation is conducted within 15 days after the appointment.  Each party pays half the cost of mediation.  

5.
If within 15 days after appointment of the mediator, mediation fails, either party may in writing to the other party and the state superintendent request fact-finding.

6.
The state superintendent appoints a fact-finder agreeable to both parties within five working days after receipt of the request.

7.
The fact-finder has access to all of the information available from the state office, the local school board, and any other agencies that may have useful information.

8. If the fact-finder cannot resolve the disputed issues, a report is prepared by the fact-finder listing the areas of agreement and disagreement.  The report is submitted to the parties. 

9.
The DRA requires the local school board to deal with the professional organization that has "majority status."  The state superintendent decides what organization has majority status.  

10.
The DRA provides either "the hearing officer, the exclusive representative, or the local board may make the report public if the dispute is not settled within ten working days after its receipt from the hearing officer."  

"Exclusive representative" is a term of art when used in labor law, it confers all kinds of benefits and privileges on the labor organization which is recognized as the exclusive representative.  Locals that have majority status should request exclusive representative status in all of their professional agreements.  "Exclusive representative status" is discussed below.

Example of Dates and Time-Frames to Implement the DRA:

1.
This section assumes a LEA will initiate negotiations during March 15.
  By beginning earlier or later, the dates should be moved forward or backward.  Obviously, the calendar for the current day (this year) should be checked and the current year's dates used.  In calculating dates, the first day is not counted.  The last day is counted.  If the last day falls on a weekend or holiday, the following day which is not a weekend or a holiday is the last day.
  Because weekends and holidays may fall within the number of "working days”, the times between dates may be greater.

a.
If the request for negotiations is made March 15, the earliest date mediation could be requested (90 days later) is June 12.

b.
If mediation is requested June 12, the earliest date the state superintendent would appoint a mediator is June 19, (five working days later) (assuming the request is received by the state superintendent June 12).

c.
If the mediator is unable to achieve agreement, the earliest possible date fact-finding could be requested is July 10, (five working days later).

d.
If fact-finding is requested, the date the hearing officer is likely to be appointed is July 17 (five working days later) (assuming the request is received by the state superintendent by July 10).

e.
After the fact-finder is appointed (and before ten working days have passed after appointment), a hearing with the parties is to be held.

f.
The hearing officer's report is to be submitted to the parties within ten working days (August 1) after appointment, if neither party submits post-hearing briefs and both parties act expeditiously.  If post-hearing briefs are submitted by the parties, the report will be issued toward the end of the period, August 15. 

g.
The hearing officer's report may be made public ten working days after it is received by the parties (not later than August 29).

Educator Evaluation

The Utah Education Association has historically urged the enactment of an educator evaluation law.  In 1984 the Utah legislature enacted a career ladders program for public education.  At the request of the UEA, the program contained an evaluation section.  In 1987, the legislature enacted S.B. 100, a comprehensive educator evaluation plan to be implemented by Utah school districts.  In 1994, in a case in which the Educator Evaluation Law was not followed by a school district when it terminated a provisional educator, the Utah Court of Appeals held  the Educator Evaluation Law was merely directory and provided no private rights of action for a provisional teacher.

CONTENTS OF A PA
A.
PAs are contracts between the employer and the collective bargaining representative; it is not an employment contract.  The employee is the beneficiary of the contract.  Seldom do employees sign the PA.  A traditional PA states persons hired by the employer shall be hired pursuant to the terms of the PA.  The employer of the union provides the employee with a copy of the PA.  In Utah it is common to find a provision in the PA stating the terms of the PA are incorporated into each employee’s employment contract and to find in each employee’s contract a reference to the PA.

B.
A contract must be made by competent parties who express definite assent in the form required by law.  The contract must be supported by legal consideration, must not at the time it is made be obviously impossible of performance, and must not contravene principles of law or public policy so as to be void instead of voidable.  A checklist of items to be included in a PA are:

1.
Names (and addresses) of the parties

2.
Nature of the relationships that will be established

3.
Statement of consideration given by the parties

4.
Description of duties and obligations of the parties

5.
Term of the contract

6.
Date of the contract

COMMON PROBLEMS IN PAs
A.
Vagueness.  The most common problem with a PA is its terms are not clear.  Courts will not enforce an ambiguous provision in a PA.  The rubric used by the courts is they will not make a contract for the parties better or more equitable than they made, or rewrite contracts because they operate harshly or inequitably as to one of the parties, or alter them for the benefit of one party to the detriment of the other.  Neither can a court interpolate in a contract what the contract does not contain, either in words or by necessary implication.

In reality, courts tend to protect public bodies from their own mistakes.  Unless a party contracting with the public body has a clearly written contract, the courts tend to protect the public’s interest and the discretionary power of elected officials.  Ambiguities will be construed against the party seeking to enforce the ambiguity against a public body.29
 
Vagueness can be of several forms.  A contract may be vague because the words simply have no meaning.  For example, one negotiated agreement provided, “Unused vacation shall be carried over to the next year - not to exceed thirty days in the aggregate, including the current year provision.”  

A contract may be vague because it has more than one construction.  For example, “The employee shall be entitled to sick leave for personal or family illness of 12 days a year with one additional day added for each year of employment (19 days).”  This language probably means the employee is entitled to 13 days sick leave as of the beginning of the second year of employment, but what happens in the third year?  Does it mean the employee is entitled to 13 or 14 days sick leave in the third year?  The phrase “19 days” probably means the maximum number of sick leave days is 19, but the language is vague on this point.  Local associations want to argue the language of negotiated agreements have the meaning given them according to past practice.  It is possible to amend a contract through a practice clearly different from that described in the PA where there is a clear history of the “past practice” and evidence the parties to the agreement have agreed to the change.  Past practice is a useful way to show the parties’ meaning given to an otherwise vague term, but courts will not permit extrinsic evidence (in court “parole evidence”) to vary the clear meaning of the terms used in a contract.  Numerous cases hold administrative officers of a public body cannot vary the terms or give new meaning to the official policies of the public body.30
Courts do not like vague language and tend not to extend the language of an employment agreement beyond what it clearly says.  Because the association is the party that usually attempts to enforce the language of the PA, it has the burden to prove its point and courts tend to construe vague language in favor of elected officials.  Vague language works to the advantage of the district in litigation.

Be careful about the words you choose.  Have somebody critical of language and its meaning (who was not part of the negotiations) read the language.  Encourage their comments.


B.
Meaningless Language.  A negotiated agreement provided, “Teachers shall be at their school fifteen minutes before school opens and one-half hour after the school closes.”  Teachers had reported to school at 7:45 a.m. and usually left at 3:15.  The board of education decided to lengthen the school day by one-half hour.  Teachers protested the unilateral increase in time but lost because the agreement did not prevent the board from enlarging the school day.  The negotiated agreement only prevented the board from increasing the time teachers had to be at school before it opened and after it closed.  

Most negotiated agreements contain seniority language governing reductions in force.  Almost all Utah RIF policies read something like, “The board will give consideration to (or take into account) seniority and all other things being equal, will retain employees with the greater seniority.”

C.
Arguments by Extension.  A variation of the vagueness problem occurs when one of the parties to the agreement wants it to say more than it does.  In a recent case, the negotiated agreement showed  teachers would be paid 1/6 of a full-day’s pay for teaching one period each day, 1/3 for teaching two periods, and so on.  The chart showed something like this:

1 period
1/6

3 periods  
3/6

5 periods  
5/6

2 periods
2/6

4 periods  
4/6

6 periods
6/6

The teachers argued teachers teaching seven periods a day were entitled to have their pay at the rate of 7/6 based on the chart.  The district argued it had been paying only 1/7 for several years and the written contract did not require pay at the rate of 7/6.  The court summarily held the teachers had failed to prove their case.  Courts will not make the contract for the parties.  If the terms are not there, the court will not add them.

D.
Multiple Contracts.  A problem somewhat more common than might be expected is the multiple or piece-meal contract.  Several locals have negotiated comprehensive agreements containing dozens of pages.  Each subsequent year, the parties present revisions of only paragraphs from the original agreement.  The paragraphs clearly indicate in legislative style what the revisions are.  Each revision is contained on one page and is signed by the parties.  This works for the first revision, however does not work well for any revision after the first because too often, the second revision starts from the original agreement.  Even if it starts from the first revision, it is difficult to draft new language from a contract that appears in legislative style.  Revisions of the same paragraph over several years often makes it impossible to determine what is the actual language of the present contract.

The best way to solve this problem is to have a complete copy of the agreement signed by all parties every year.  If there is a reason to initial and ratify partial revisions rather than the revised and restated agreement, the entire agreement should be signed every second year of negotiations.

E.
Contracts Without End.  Utah law authorizes employment contracts up to five years.  The superintendent’s and business administrator’s contract of employment is for two years by statute, except clever boards of education can hire a superintendent for less than two years.  For some reason, many locals negotiated agreements which contain either no termination date or contain a provision that provides the agreement cannot be Aaltered, amended, or changed without the written consent of both parties to the contract.  Contracts without a termination date are contracts that are either terminable at will or void ab initio.  Public policy does not permit a public body to enter into a contract in perpetuity.  Contracts that require the consent of both parties to terminate the contract are contracts in perpetuity and, if not void ab initio, are voidable at the will of either party.

One local solved its desire to have a perpetual contract by providing  “the term of this contract is five years from the date hereof and shall be extended for periods of five years unless one of the parties gives written notice to the other at least 60 months prior to any expiration date of its intention to terminate this contract.”  The local annually renegotiates the contract and includes the quoted provision.

F.
Public Policy.  Contracts must not contravene principles of law or public policy.  In the public sector, public policy and legal constraints are far greater than in the private sector.  A contract that might easily be enforced against a private employer may very well be unlawful in the public sector.  Thus a multi-year employment contract in the private sector (even a 50-year employment agreement) is lawful and enforceable, but in the public sector such contracts are unlawful.31  While private sector employers can contract with their employees to permit them to participate in management decisions, boards of education may not contract away to their employees’ fundamental operating decisions of the district. 
. . . the general rule is that a municipal corporation, or a quasi-municipal corporation such as the district, may delegate to subordinate officers and boards powers and functions which are ministerial or administrative in nature, where there is a fixed and certain standard or rule which leaves little or nothing to the judgment or discretion of the subordinate.  However, legislative or judicial powers, involving judgment and discretion on the part of the municipal body, which have been vested by statute in a municipal corporation may not be delegated unless such has been expressly authorized by the legislature . . . .  Some statutes confer on the designated officer or body exclusive power to appoint teachers and other school employees.  Such power, when conferred on a particular body, cannot be delegated, and an applicant for appointment is chargeable with knowledge of such fact.  Accordingly, the duty of the board to make the selection cannot be delegated to the superintendent, even though the statute makes it obligatory on the board to select teachers from nomination made by him . . . .  In short, by statute the school board is empowered to hire teachers and while it may well want to act on the recommendation of its superintendent, it cannot escape this statutory duty by completely shifting the responsibility to its superintendent.32
G.
Fiscal Commitments.  School Districts are limited in their authority to make financial commitments of any significant beyond revenues received in the current fiscal year.  Until 2001, Article XIV, section 3 of the Constitution of Utah provided, “No debt in excess of the taxes for the current year shall be created by any [local government] . . . unless the proposition to create such debt” has been approved by the voters.  Two Utah Supreme Court cases have held Article XIV, Section 3 prevents local governments for obligating revenues except from those received in the current budget year.  Thus a city that issued bonds without voter approval to be paid over a period of 30 years was not obligated to pay those bonds even though the money was received and used by the city.
   In 1998 the Davis County Commission voted to freeze all merit pay increases.  Prior to 1998, Davis County had a “performance pay” plan promising a 3.45 percent merit pay increase to employees who satisfactorily completed a one-year performance plan.  Six employees sued claiming the county violated their contractual right to the increases they earned as a result of completing their performance pay plans.  Among reasons given for upholding the county’s action was Article XIV, section 3 “prohibits a governmental entity from creating or incurring any debt in excess of tax revenues for the current year.  This article requires government entities to operate on a “pay as you go” basis.  It requires the county keep its expenses for a given year within the income and revenue provided for that year; it cannot incur debts to be met by revenues arising in years to come.  *** Any debts the county incurred in 1987 which were to be paid from 1988 revenues were therefore null and void.”
 Article  XIV, Section 3 was recently amended to permit local officials to incur debt in excess of current revenues, but limited the debt incurred against property to the revenues anticipated in the then current year.  Section 53A-18-101, enacted in 2001, authorizes school boards to borrow against anticipated revenues while prescribing limitations on the amount the board can borrow.  Subsection (2) provides in part, “(2) The board may incur indebtedness under this section for any purpose for which district funds may be expended, but not in excess of the estimated district revenues for the current year.”  Section 53A-19-104(1) further limits the authority of a school board to obligate the revenues of future years providing, “A local school board may not make any appropriation in excess of the estimated expendable revenue, including undistributed reserves, for the following fiscal year.”
Section 53A-19-104 makes limited provisions to pay “excessive expenditures from former years,” and obligations carried over to the ensuing year, but with those exceptions, school districts mostly limited to incurring debts and paying obligations from revenues for the current year.  Whether state appropriations and federal grants can be obligated beyond a current year will depend on the enabling legislation and the contracts with the granting agencies.

H.
Agreements to Arbitrate.  As Utah has no arbitration agreements except in two districts, we need not pay particular attention to the problem created by arbitration clauses.  There are two types of arbitration clauses:  legislative or interest arbitration and contract arbitration.  Legislative arbitration is where the parties to a contract agree to submit to arbitration terms and conditions of employment the parties are unable to resolve in their negotiations.  It asks the arbitrator to supply the terms of the collective bargaining agreement the parties are unable to reach.  Legislative arbitration in the public sector in Utah is unlawful.  See Firefighters.34
Agreements to submit a dispute arising under the terms of a collective bargaining agreement to arbitration (contract arbitration) are legal if the issue is not a “legislative power” of the elected officials.   Generally, the operations of the district are legislative.  The terms of employment are not legislative.  Broad policy questions are legislative.  Seniority and involuntary transfers are not legislative (except a school board that limits its ability to transfer teachers to a new school may be found to have delegated too much of its authority if the contract impairs the ability of the district to operate its schools).

I.
No Dates or Signatures.  Contracts without signatures raise the problem of whether there was ever an agreement.  Additionally, the fact a superintendent or president of the school board has signed an agreement does not necessarily make the agreement binding on the Board.  A school district acts through its board of education.  A board must approve (ratify) an agreement before it is binding.  A signature raises the presumption of a legally enforceable contract, but that presumption may be rebutted and the contract voided by showing the board never authorized the board president to sign it.  The reverse is not true for the local association.  Having cloaked an officer or representative with ostensible authority to sign an agreement, that person’s signature may very well bind the association.  The reason is -- you are dealing with a public body.  Public bodies cannot delegate their authority to an individual, even the president of the board.  Private corporations or parties can delegate.  

A board of education’s acts are recorded in its minutes.  When the minutes of the board show it ratified or authorized the board president to sign the negotiated agreement, then the board has approved entering into the contract.  Incidentally, most school board minutes will not show what contract was approved.  The minutes often only show a contract was approved.  If more than one version of a contract was before the board, it might be difficult to show which version was approved.  The signature of the board’s president helps resolve this problem.  It is important for both parties to have duplicate original copies of the fully executed agreement.

J. Compilations.  At least one school district prints a copy of all of its personnel policies for certificated employees in one booklet.  The booklet contains both board policies and the negotiated agreement.  The compiler (the district) arranges the subjects as it desires.  Some pages are district policy, some are the negotiated agreement.  Negotiated provisions at the top show “NEG.”  All other pages are board policy.  There is nothing wrong with this approach as long as both parties have executed copies of the negotiated agreement.  (Technically, the booklet is not the negotiated agreement.  It is a copy of the original and would not be admissible in evidence in court if a party to it.  We use copies of original documents only because nobody objects.)
K. Attachments.  Contracts frequently reference an attached schedule or some other attachment.  Too often these attachments are not attached.  There are two solutions to this problem.  First the attachment should be attached and initialed by the parties.  Second, the attachment should be sufficiently described in the contract that it can be identified even if it is not attached or is removed from the contract.
L. Reference to Other Documents.   This is something of an extension of the problem with attachments.  Too often the reference is to a document not clearly described in the reference.  For example, the language of the collective bargaining agreement required a 
“. . . .provisional teacher shall receive timely bimonthly conferences accompanied with a written progress report addressing strengths and weaknesses.”  Over the years the school and the district had developed forms captioned “Classroom Observation Form,” “Classroom Observation Data,” “Informal Observation Form,”  “Evaluation Program Summative Report,” and “Administrator’s Conference Report.”  The district had more than enough of these completed forms to have had a “timely bimonthly conference accompanied with a written progress report” if all or most of the forms counted.  The association argued the timely bimonthly report was the “Administrator’s Conference Report.”  Oddly, no form said, “Classroom Observation Form.”  Only four “Administrator’s Conference Reports” could be located.
  The association argued the district could not terminate the teacher because the number of bimonthly conference reports” had not been completed.  The problem was  the CBA, when negotiated, referred to a form in the district’s evaluation program.  Over time, the name of the form in the evaluation program had been changed; the language in the CBA had not.  The problem could have been helped by attaching the form to the CBA, by updating the CBA or by keeping the name of the document referenced in the CBA consistent with the name of the document in the evaluation program.
MODEL BARGAINING PROVISIONS

Subject:
Recognition
Issue:

Recognition
Purpose
*
To establish a formal relationship between the Board and the Association.

*
To establish professional negotiations as the purpose of the relationship between the Board and the Association.

Suggested Language
RECOGNITION.  The Board of Education of [school district name] ("Board"), recognizes the [local] Education Association ("Association"), as the exclusive representative of the employees in the bargaining unit, for the purpose of entering into professional negotiations on all matters related to rates of pay, benefits, wages, hours and other terms and conditions of employment.

Notes - Recognition
1.
Exclusive recognition is the keystone of an effective labor-management relationship between educators as employees and the board.  Employees and managers know who is responsible for establishing and maintaining agreements regarding working conditions as well as compensation and benefits.

2.
The scope of bargaining has three major components:  rights of employees, compensation and benefits, and working conditions -which should be stated as broadly and clearly as possible. 

AVOID:  Listing bargainable subjects.  A list will be interpreted narrowly - if a subject is not specifically included in the list, management will insist it cannot be bargained.  Since Utah has no bargaining law, there are no legal restrictions on bargainable subjects, but there are many legal questions to which the board can legally bind itself.  The association should push for rights it wants for itself and its members.  If the association is wrong and the issue cannot be bargained or the language is unlawful, the worst the board's position can be is the court will declare the language unlawful and the board can ignore it.

Subject:
Recognition
Issue:

Exclusivity
Purpose
*
Identifies the Association as the only representative for employees in the bargaining unit.

*
Prohibits the Board from dealing with any other group or individual employee on matters covered in the agreement.

Suggested Language
EXCLUSIVITY.  During the term of this Agreement, the Board agrees not to negotiate or to consult with any other employee organization, individual employee, or group of employees, with regard to grievance procedures, rates of pay, wages, hours, or other terms and conditions of employment, unless otherwise provided in this Agreement, or unless mutually agreed in writing by the parties during the term of this Agreement.

Notes - Exclusivity
1.
The association must have the exclusive authority to advocate for employees' interests.  The association has a corresponding obligation to fairly represent the interests of all eligible employees in any dealings with the board.

2.
This language is not intended to prevent an employee from discussing a subject with management or with the governing board [to do so would violate the employee's constitutional rights].  It prevents the board from making any agreement with an employee or group of employees that circumvents the association as exclusive representative.

3.
Exclusivity is a function of the majority representatives.  A board may agree not to deal with unions or other associations which do not represent a majority of the district's employees, but once a board abandons the concept of majority representatives and exclusive representation and agrees to talk with one or more minority representatives, it must deal with all unions and other associations claiming to represent one or more employees.

4.
As there are no bargaining laws governing public sector employment in Utah, a school district need not recognize anybody as a bargaining representative of its employees, or the district may recognize everybody claiming to be a bargaining agent, but the district may not pick and choose the bargaining representative to the exclusion of others, unless there is a rational and constitutionally permissible basis for not recognizing a group claiming the right to representation.

The United States Supreme Court has held public employers cannot discriminate among groups on the basis of the "content" of the group's message, i.e., the board likes what one person has to say, but not what another says.

The Supreme Court has recognized majority status as a basis for conferring access to one group while denying similar access to another group.  Therefore, in Perry Local Education Association v. Perry Education Association, the Supreme Court upheld the school district's practice of granting to the majority union exclusive access to and use of the district's inter-school mail system while denying similar access to the minority union.

Had the district granted similar access to the minority union, there would have been no legal basis for denying access to any employee group claiming to represent teachers.

The exclusive bargaining agent need not have a majority of the possible number of members in the bargaining unit; it is sufficient if a majority of the employees in the bargaining unit designate the association as their representative for bargaining for them.  Until challenged, associations should continue to use actual membership as a proxy measure of majority status for purposes of representation.  An employee need not be a member to designate the association as his representative for purposes of bargaining.  On the other hand, non-members may not take part in association activities including those related to negotiating and ratifying the PA.

5.
Too often PAs will provide the Local Education Association (LEA) is recognized as the exclusive agent of the employees for purposes of bargaining.  Unless other language is included in the PA, the only exclusive right the association has is for bargaining.

6.
See Duty of Fair Representation in Introduction (page 5). 

Exclusive Recognition vs. Exclusive Rights.
While most PAs contain exclusive recognition language, some do not contain exclusive rights language.  The LEA should negotiate language which confers on it as the majority representative exclusive recognition and exclusive rights.  The exclusive rights the LEA should negotiate include the right:

* to use the district's inter-school mail system

* to use the bulletin boards

 
* to hold meetings (to discuss the PA)

* to represent teachers in grievance proceedings

Subject:
Recognition
Issue:

Association Rights
Purpose
*
Assures Association access to the membership through effective communication.

*
Reduces friction and antagonism from competing organizations.

*
Allows the Association access to information necessary to the Association's contribution to promoting effective schools cooperating and resolving problems.

Suggested Language
1.
EXCLUSIVE ASSOCIATION RIGHTS.  The Association shall have the following exclusive rights as the majority representatives of the professional employees of the district:

a.
The Association shall have the right to post notices of activities and matters of Association concern on Association bulletin boards, at least one of which shall be provided in each school building in areas frequented by educators.  The Association may use the District mail service and mailboxes for communications to employees without interference, censorship, or examination of such communications by the Board.

b.
The Board shall provide intra-school mail pick up and delivery service between the Association office and all school sites and administrative offices of the District.

c.
Authorized representatives of the Association shall be permitted to transact official Association business on school property and utilize District facilities at all reasonable times, provided such activities or use does not interfere with or interrupt normal school operations.

d.
The Association shall have the right to represent bargaining unit members in all employment relationships with the District.

e.
The Association shall have the exclusive right to enforce violations of this agreement through the grievance procedure and as permitted by law.

f.
Names, assignments, work locations, and non-confidential home addresses and telephone numbers of all members of the bargaining unit shall be provided without cost to the Association no later than October 1 of each school year.

2.
BOARD MEETINGS
2.1
The District shall provide the Association with ___ copies of the complete Board meeting agenda, except for materials that are for executive sessions.

2.2
The District shall place on the agenda of each regular Board meeting as the first item for consideration under "New Business" any matters brought to its attention by the Association, so long as those matters are made known to the employer's main office 48 hours prior to the regular meeting.

3.
The Association shall appoint all employee representative(s) on all committees created by the Board that consider wages, benefits, terms of employment or working conditions.

4.
The Association's designated representative shall be given sufficient time on the agenda at staff meetings and workshops to present reports and announcements for the Association.

5.
The Association shall be given sufficient time on the agenda for the orientation program for new employees to explain Association activities.

6.
The employer agrees to furnish to the Association in response to reasonable requests all available information concerning its financial resources and expenditures, including annual financial reports and audits; names, addresses, seniority and for whatever else is used to build a salary schedule of all bargaining unit members; compensation paid thereto and educational background; all budgetary information and allocations; agendas, minutes, and reports of all Board meetings; census and membership data and such other information as will assist the Association in developing intelligent, accurate, informed, and constructive programs or proposals on behalf of bargaining unit members, together with information which the Association may require to process any grievance or complaint.  The information shall be provided to the president of the Association within five business days of receipt of request by the Association.

7.
The members of the bargaining unit set forth in the foregoing recognition clause have the responsibility for performing duties normally associated with those positions.  These duties shall be assigned only to a person who is or will be a member of the bargaining unit represented by the Association.

8.
The rights granted herein to the Association shall not be granted or extended to any competing organization.

Discussion
An orderly, efficient and business-like relationship between the board and the association is developed when the board acknowledges the needs of the association and provides certain arrangements to help meet those needs.  This avoids the possibility of disruptive activities which 

may occur due to a lack of such policies.  Further, it encourages open communications between the parties.

1.
Management will frequently attempt to add two concepts to this section:

a.
Language that would make restrictions with respect to the content of the publications or that the materials must be approved prior to dis​tribution or posting.  Such language should be avoided if at all possible.  There are many cases holding the First Amendment of the United States Constitution limits a public body’s ability to restrict or limit the contents of material during the time it has authorized distribution.  The rule works something like this: you may or you may not authorize the association to distribute materials related to (insert parameters of distribution rights), but once you have authorized the distribution of that material, you may not censor the content of that material (as long as it is within the parameters of the authorization).

b.
The second issue which management will frequently try to incorporate in the section is that a copy of the material must be provided to the superintendent or designee.  Avoid any censorship language. The same constitutional objections apply to this form of censorship as in paragraph (a) above.

This is not a cost item to the employer.  For management not to allow this clause will impede communications and interfere with the administering of the bargaining unit. This clause helps to eliminate half‑truths and pre​vents errant information from being circulated.  The association is en​titled to utilize devices which facilitate informing members about association activities, thus maintaining better communications. Since school mails are utilized by others within the district, extending similar privi​leges to the association is simply equitable.

2.
The right for pick up, delivery and a telephone extension is critical to effective communications between leadership and the members.

3.
Association Visits

By allowing members to have their problems attended to during the workday increases the potential for effective and efficient operation of the local association.  It gives the officers and staff access to the members at their workplace.  If the leaders of the association or the association staff do not have access to the building, they cannot fulfill their respon​sibility to represent members.  By allowing such visitation, association representatives may be able to resolve grievances and relieve discontent quickly.

4.
Use of District Facilities

Management will usually want some kind of approval mechanism built into this section.  In no case should the association agree to any restrictions greater than those required of other outside organizations.  A concern with approval is possible time delays between the submission of the request and its approval.  The association should make sure  there is not a lengthy lapse that would restrict its ability to utilize facilities on short notice.

5.
Right to association representation is a very important concept to be dealt with in the agreement.  Management's concerns are primarily two:

a.
They are concerned with the ability of the employee to have a representative present at what they think are normal types of discussions which are part of the every day practices and com​munications between the administrator and the employee.  In par​ticular, management is concerned about a representative being present at each and every conference related to the evaluation pro​cess, even those where there is no particular problem between the administrator and the employee regarding the evaluation.

b.
They are concerned about the impact on the representation rights at the informal level of the grievance procedure.

Representational rights at the informal level of the grievance pro​cedure are discussed elsewhere in this Manual.  Management has an interest in being able to discuss with employees problems the manager believes can be solved by simple discussion.  Management does not want (and the association does not what to be obligated) to have an association representative present at every conversation between the manager and the employee.  But associations are concerned they be present when​ever an educator has reasonable cause to request such representation, such as when possible disciplinary action is to be discussed.  Hence, it is important to write contract language sufficiently flexible the local may represent bargaining unit members when those members desire such representation.  The language, however, might not require representation be present in noncontroversial everyday conversations that may and should occur between an administrator and an employee.  Both the employee and the association have an interest in a conversation that is preliminary to disciplinary action against the employee.

6.
It is important the district provide the association with the assignments and work loca​tions of all educators, especially in the larger districts.  The language should not be too difficult to obtain.

7.
The language pertaining to board of education agendas is usually easy to negotiate as most of the information is public.

8.
Management will usually view the release time clause as a money item if it is required to provide the substitutes.  However, if the association has time during the school day to work with employees and management, problems can be resolved more quickly.

Additionally, better employer‑employee relations can be established when par​ties work for joint resolutions of problems.

Release time gives the association more time to spend in working with management on programs that benefit students, teachers, and all school employees.

The percentage of time for normally assigned duties from which an individual is released, the office or offices eligible for released time, and the question of association reimbursement are questions for the local association to deter​mination and negotiate with the local board of education.  For example, the association may desire to have the bargaining representative released during the period of negotiations.

Prior to 2002, opinions differed about whether school boards could grant association officers paid leave.  The Utah legislature enacted a law that prohibits a school district from granting paid leave for association activities unless that activity directly benefits the district.  The argument that an activity or duty is directly beneficial to the school district is fairly simple.  Almost everything a local association does is a direct benefit the district.  Courts will defer to the judgment of elected officials unless that judgment is arbitrary, capricious, unreasonable or unlawful.  Courts have historically given boards of education wide latitude to determine what benefits the district.  Prior to the 2002 amendments, districts could justify paid leave by showing the activity somehow relates to the business of the local school district.  Now the rationale must be based on a direct benefit to the district.  

Section 53A-3-425 requires local boards of education adopt a policy governing “paid” and “unpaid” association leave. The paid association leave policy must include language ensuring (1) the conduct of the employee paid for association duties directly benefit education within the district, (2) the time for paid association leave is not used for political activity, and (3) the leave is only paid out of school district funds when the leave directly benefits education within the district; and (4) requiring the school district to (a) document the use and approval of the activity, (b) supervise the employee, (c) account for of the costs and expenses of the leave, and (d) be reimbursed for activities that do not provide a direct benefit to education within the district.  “Political activities” include “actively campaigning for candidates for office, and fundraising for political organizations, parties, or candidates.  Fundraising for “nonpolitical” activities (including ballot iniatives) is not included in the definition.  Subsection 53A-3-425 (4) requires the policy adopted by the district provide that a willful violation of § 53A-3-425 or the policy be a basis to terminate the employee.

9.
The association must appoint bargaining unit members to committees if they are to represent the bargaining unit fairly.  The association cannot be held accountable for committee decisions if it did not appoint its members.  Moreover, short of an election by all of the educators, any other method of appointment will raise the specter the appointment does not represent the educators, but management.  Any committee appointed by management will lack the credibility needed to convince the teachers the committee fairly represents them.

10.
Once agreement has been reached, both parties have the responsibility for building harmonious personnel relations. Allowing access to employees during meetings permits

more efficient communications.  This also prohibits management from holding meetings and not giving the association equal time for a response.

11.
A high degree of visibility increases the potential for membership enroll​ment, thereby increasing the strength and influence of the association.  Management too often ignores employee needs in orientation.  The association's experiences permit it to develop more relevant activities.

Subject:
Association Responsibilities
Issue:

Reciprocal Obligations of the Association
Purpose
*
To define the Association’s obligation to the District

Suggested Language
ASSOCIATION DUTIES.  The Association, its officers and employees shall cooperate with the District, its officers and employees to enforce with its members all of the terms and conditions of this PA and all Board policies not in conflict with this PA.
Notes – Association Duties.  Districts will often ask what benefits they receive from the PA.  The Association can respond with the foregoing paragraph: “We help you run the District.  We reinforce our member’s professional responsibilities to the district and the students.  We help the District solve problems.”
Subject:
Recognition
Issue:

Bargaining Unit Members
Purpose
*
Clearly identifies the employees to be included in the unit represented by the Association and covered by the agreement.

*
May exclude certain employees from the bargaining unit.  This does not mean the employees cannot join the Association, but only that the Association does not represent the employees in bargaining.

Suggested Language
BARGAINING UNIT.  The bargaining unit shall include all employees of the Board required to hold a certificate from the State Board of Education, except [administrative and supervisory employees].  See Notes.

ALTERNATIVE LANGUAGE
BARGAINING UNIT.  The Association shall represent all classroom teachers, school psychologists, school counselors, drivers’ education teachers, coaches, ________, _______, etc.  (Name every function or activity included.) 

Notes -- Bargaining Unit
1.
Defining which employees are in the bargaining unit is one of the most critical tasks in initial bargaining.  It is better to include everybody and exclude specific titles or positions.  Where specific titles are included, any new positions not listed may be excluded.  Sometimes “District” is used instead of “Board.”  

CAUTION:  Watch for positions which may not fit within the bargaining unit.  Avoid fragmenting the bargaining unit.  Where diverse interests demand special consideration, either include the group on the team, or establish an advisory body to the team.

2.
Common exclusions are:

- Central office/district-wide administrators

- Work site administrators, principal/assistant principal

- Other administrators with the actual power to hire and fire.  Note some employees are now given the power to recommend through peer evaluation the termination or      retention of employees even though these employees are proper persons in the bargaining unit.

- "Confidential" employees with regular access to bargaining or employee data/records.

3.
ALTERNATIVE:  Define the bargaining unit by a list of employee categories or titles that will be included - all other employees will be excluded.

RISK:  If the board creates a new position, it will automatically be excluded from the bargaining unit even though it should have been included.

4.
RESIST:  Other possible restrictions:

- Full-time employees only

- Establishing a minimum number of hours per week

- "Regular" or "contract" employees

- Excluding seasonal or temporary help

- Only employees past the probationary period

Subject:
Definitions

Issue:

Clarity
Purpose:

*
Assures consistent usage throughout the agreement.

*
Provides clarity to terms that have a specific meaning.

Suggested Language
ASSOCIATION means the [Local] Education Association.

BOARD means the Board of Education of [school district name].

CAREER EDUCATOR means an educator hired by the district in a position which requires a certificate issued by the Utah State Office of Education who has been employed by the district.

CERTIFICATED TEMPORARY EMPLOYEE or TEMPORARY CERTIFICATED EMPLOYEE is an employee required to hold a certificate issued by the Utah State Office of Education who (1) works less than ten hours per week for less than half the school year, or (2) employed in a position which is more than two-thirds funded from a funding source which is clearly a temporary funding source.  An educator who has acquired career status does not become a temporary employee by reason of accepting temporary status unless the educator has expressly agreed in writing to relinquish his/her career status.
 [NOTE]

DAYS mean calendar days, unless otherwise provided in this Agreement.

DISTRICT means the [Official school district name].

EDUCATOR means any employee of the District required to have a certificate issued by the Utah State Office of Education.  Educator includes certificated individuals hired to coach football, basketball, baseball, volleyball, _________, and __________. [NOTE]

EVALUATION means the evaluation program described in Chapter 10, Title 53A, Utah Code Annotated 1953.
FULL-TIME means 20 or more hours of employment by the District each week.
 [NOTE]

IMMEDIATE SUPERVISOR means the administrator responsible for the daily supervision of the employee.

NOTICE TO THE ASSOCIATION means that form of communication most likely to inform the Association president of the subject matter of the notice.  Ordinarily, Notice to the Association means written notice personally delivered or mailed to the president’s home address at least five business days prior to the meeting or event about which the notice is given.  The notice should include the time, place and purpose of the meeting or event. 

PART-TIME means less than 20 hours of employment per week.  [NOTE]

PERSONAL INSURANCE means insurance that benefits employees or their families including hospital, medical, dental, vision, and long-term and short-term disability insurance that may be provided by the District.  It does not include insurance or programs required by law such as worker’s compensation, unemployment insurance, or social security.

PROBATIONARY EDUCATOR means an educator employed by the District who, under the policies of the district has been advised in writing his/her performance is inadequate.

PROVISIONAL EDUCATOR means an educator employed by the District who has not achieved career status.

RECORD means “record” as that term is defined in the Utah Government Records Access and Management Act.

Notes - Definitions
1.
Definitions should define those terms used throughout the agreement which have a special or unique meaning [include terms appropriate to your district].  Do not define terms not used or that have dictionary definitions of no particular import to the agreement.

2.
Re Full/Part-time, temporary employee:  The 1995 Utah legislature specifically excepted "temporary employees" from the protection of the Utah Orderly School Termination Procedures Act with the following language in section 53A-8-102:

"Temporary employee" means an individual who is employed on a temporary basis as defined by policies adopted by the local board of education based upon an agreement with the employee or the employee association recognized by the board which represents the class of employee in question.

The problem with the language is it permits individual contracts unless there is a professional agreement which defines temporary employee.  The law does not require the district to bargain the definition.

As already noted, the Utah State Retirement Office has its own definitions of part-time and temporary employees.  Many UEA members are not part-time employees for purposes of participation in the retirement program, but are not temporary employees for purposes of due process.  Whatever definition is used, associations should not confuse temporary employees with part-time employees.

The definition suggested in this section excludes few employees.  We anticipate the district will respond arguing a more limited definition such as the definition used by the Retirement Office is better.  The district might even argue the definition is required by law; it is not.  As you negotiate with the district, think about the district's work force, the number of part-time employees presently employed, the number of temporary employees hired, and the trend toward part-time employees with limited benefits.  Think also about educators hired to complete the contract year who might hope to continue the following year.  We want to keep due process and benefits for as many employees as possible; the district too often wants to reduce it.  The association does not want to negotiate a PA that creates a lot of incentive to hire part-time employees.

To the language the temporary employee must work less than X hours per week and less than one-half of the school year, you might require the district to also insert in the educator's contract in bold print, "This is a temporary contract of employment which begins _____________, 200__ and ends __________________, 200__."

3.
 Since benefits and/or working conditions may depend on whether an employee is full-time, the definition of part-time and full-time is important.  Do not leave "gaps" by using "more than 20" and "less than 20."  What happens to 20?

4.
Career Status.  The district may want to include a reference to the time employed, "and who has acquired a reasonable expectation of continued employment."  The association should avoid this added phrase even though it is in the UOSTPA and the Evaluation Law.  It can be argued a teacher on probation renewed for a fourth year did not acquire reasonable expectation of continued employment.  Do not muddy the waters with additional vague phrases.  If the district wants to continue a provisional educator beyond the provisional period without granting career status, provide  "a provisional educator may continue in employment without acquiring career status if the District and the educator agree in writing to continue the educator's employment as a provisional educator for the _______, 200__, _______, 200__ contract year."

5.
Re Days:  Using calendar days eliminates the confusion among working days, week days, holidays, and non-working days [such as summer].  Remember to use multiples of seven when you intend weeks.  If you use "working" or "school" days, you must allow for holidays and other breaks.  It is useful to use working days during the time school is in session.  It is useful to use calendar days when school is not in session.  Note the problems year around schools may make.

6.
As you go through your proposals, identify those words which are important to the objectives of the agreement.  If they are not clear, they should be defined either in the general definitions or in the section in which they are used.  The general rule is  if the word is used in several different sections of the agreement, it should be defined in the section on definitions.  If the word has either a specialized meaning in a particular section or appears only in one section, define the word in that section.

7.
Many Districts will not allow all "educators" to be covered by the negotiated agreement.  Be prepared to substitute the term "teacher."  See the Note on the definition of "bargaining unit" (page 24) as to who is and who is not in the bargaining unit.  The definition of educator or teacher should be consistent with the individuals included in the bargaining unit.  

8.
Unless the definition of teacher specifically includes extra curricular assignments such as coaching, yearbook, and whatever else the association wants to protect, it is unlikely these assignments will be covered in the sections on Grievances and Dismissal.  Note the blanks in the definition of educator (page 26).  They suggest other descriptions of extra curricular assignments may be added.  "Etc." was not used because it is ambiguous.  "Etc." should never appear in an agreement.

Subject:
Professional Negotiations [Bargaining] Process
Issue:

Negotiations
Purpose
*
Establishes general guidelines for the bargaining process.

*
Establishes the "window" for beginning bargaining.

*
Requires each party's representatives to be able to bargain and reach agreement.

*
Provides for amendments during the term of the agreement.

*
Requires bargaining in good faith.

Suggested Language
PROCEDURES FOR CONDUCTING NEGOTIATIONS.  Negotiations between the Board and the Association shall be conducted as follows:

1.
Either party may notify the other party of the desire to enter into negotiations for a successor Agreement by written notification between [150 days] and [120 days] prior to June 1 of the year in which this Agreement expires.

2.
Within 14 days of receipt of the notification, the parties' representatives shall meet at a mutually convenient time to agree on the specific procedures for conducting negotiations.

3.  
Negotiating sessions between the Board
 and the Association
 shall be scheduled at mutually convenient times.  If a negotiating session is scheduled during regular work hours, the members of the Association's team shall be excused from their duties without loss of pay or benefits.  The Board shall provide any substitutes required.

4.
Representatives of the parties shall have the authority to negotiate and to reach tentative agreements which shall be subject to final ratification by the Board and the Association.

5.
During the term of this Agreement, amendments may be proposed for negotiations by either party.  If both parties agree, the amendment shall be reduced to writing and incorporated as part of this Agreement.

6.
Negotiations between the parties shall be in good faith during the term of this Agreement and shall extend at least 30 days thereafter if the parties are unable to reach agreement during the term of this Agreement.
ALTERNATIVE LANGUAGE
1.  
Opening Negotiations.  At least [120]
 days, but not more than [140] days, before the expiration date of this Agreement, the Association shall submit in writing to the superintendent a statement in which it specifically identifies the sections of the Agreement on which it intends to conduct negotiations.  The statement may propose items other than those in the Agreement.

Within [14] days after the Association has submitted its writing to the superintendent,  the Board shall submit in writing to the Association a statement in which it specifically identifies the sections of the Agreement on which it intends to conduct negotiations.  The statement may propose items other than those in the Agreement.

2. 
Excluded Items.  Any items identified by the parties shall be the subject of negotiations.  No additional items may be added to the negotiations unless agreed by the parties.

3.
Negotiation Teams.  The Association and the District may each designate up to five individuals to represent them in negotiations.  The representatives should be permanent representatives during the course of negotiations, but either party may, for good cause, replace a representative.

4.  
First Date for Negotiations.  At least [90] days prior to the expiration date of this Agreement, the representatives of the parties shall meet for the purpose of establishing the rules of negotiations and the schedule for meetings.

5. 
Good Faith Negotiations.  During the term of this Agreement and for 60 days after the expiration date, if no settlement is reached, the parties shall bargain in good faith on the items proposed for negotiations.

6.
Closed Sessions - Records.  Negotiations will be conducted in closed sessions unless otherwise agreed by the negotiation teams.  Negotiations will not be conducted outside of the teams.  The teams will present whatever documents, evidence, records, positions, arguments, proposals and counter-proposals necessary to conduct negotiations.  Either party shall provide the other party with whatever data, records, information, and computer printouts necessary or useful in the conduct of negotiations.

7.  
Consultants.  Either party may utilize the services of consultants to assist in negotiations.

8.  
Release from Other Duties.  If negotiations are scheduled during the school day, the negotiators shall be released from regular duties without loss of pay.

9.  
Adopting Agreement.  When a tentative agreement is reached by the negotiation teams, it will be reduced to writing, dated, and signed by both parties.  All such agreements achieved in process will remain tentative pending completion of an agreement on the entire package.  No agreement between the parties shall be effective until approved by the Board and the Association.

10. 
Scope of Negotiations.  The scope of negotiations shall include all matters relating to wages, hours, other terms and conditions of employment, and any other matters of concern not in conflict with the statutes and laws of the State of Utah.

Notes - Representation Process
1.
The agreement should identify the time period during which bargaining can begin for the next agreement.  Normally the "window" is 60-90 days long.  [Defining the window in relation to the expiration avoids having to change dates.]  By using a specific date, i.e., June 1, the time from which to count is more easily determined. 

2.
The window should be far enough in advance of the end of the agreement - or end of school - to allow for good faith bargaining.  At the same time, starting too early can mean wasted effort, because financial data is not available, or because one or both parties may stall until a deadline gets closer.  Important financial data is not usually available until late March.

3.
The agreement should require mutually convenient scheduling and provide for release time for association negotiators.   Other aspects of the negotiations process should be established by the parties in the ground rules for the specific negotiations.

4.
Because Utah has no collective bargaining law, the employer has no duty to bargain in good faith.  The only duty of the board to bargain is based on the association's ability to persuade the board it is in the board's best interest to bargain with the association.  The language imposes a legal duty on the board to bargain in good faith.  By extending the duty to bargain in good faith, the association avoids the problem which occurs when the board waits for the PA to expire and then announces it has no duty to bargain.

CAUTION:  Lengthy, restric​tive ground rules hamper effective negotia​tions and usually favor manage​ment.  Basic ground rules should include:  Identify​ing who should receive 

communications and notices, providing  each party keeps its own minutes, and establishing a general schedule [with the ability to modify].

AVOID:

- Restrictions on association's ability to communicate with its members or the public

- Arbitrary limits on meeting length

- Arbitrary limits on number or length of caucuses

- Restrictions on who can participate in negotiations

- Restricting bargainable subjects to only the initial proposals

5.
The agreement should recognize that conditions may change and require different agreements.  Any such modifications would be subject to ratification, but should then become part of the overall agreement.

Subject:
Negotiations Process
Issue:

Access to Information
Purpose
*
Assures both the Association and the Board are working from the same basic information about the district, financial and budget data, and employees.

*
Guarantees the information is available in a timely and appropriate manner.

Suggested Language
INFORMATION.  The Board shall provide the Association with the proposed budget for the next fiscal year, the annual financial report, all data concerning school district revenue and expenditures, current and projected, and all policies affecting bargaining unit members, when such information is provided to the Board.  The Board shall provide the Association with all estimates of and cost increases for personal insurance benefits as soon as the Board receives such information.  Whenever the Board meets with representatives of insurers or health care providers, the Association shall be given prior notice of such meetings and invited to attend.  Whenever the Board receives information related to a decrease in revenues or reduction in funding, the Association president shall be advised of the decrease or reduction and invited to participate with the Board in any discussions it may have regarding the decrease or reduction.  The Association president or his/her designee shall be given released time to attend meetings of the Board when subject matter covered in this paragraph is discussed by the Board.  

Notes - Access to Information
1.
The association must have timely access to the same financial and policy information the board has if negotiations are to be effective [it is public information anyway].  It wastes everybody's time if the parties cannot agree on budget or other financial data.

2.
It is important the association have financial information regarding the district's financial condition as quickly as possible.  By being present when any negative news is presented to the board, the association is in a position to contribute to the solution rather than having the solution imposed on employees.

Subject:
Negotiations Process
Issue:

Impasse Procedures
Purpose

*
Establishes, in advance, a process to follow if the parties cannot reach agreement.

*
Identifies cost burdens of the impasse procedure.

*
Establishes the Association's right to take appropriate actions to reach agreement.

Suggested Language
IMPASSE.  If the parties cannot reach agreement within [30] days after the first negotiation session, either party may notify the other party an impasse exists, and the following procedure will be used:

1.
The issues in dispute will be submitted to mediation.  The mediator shall be selected from and appointed by the United States Federal Mediation and Conciliation Service having jurisdiction in Utah.  All meetings shall be arranged for and conducted by the mediator.

2.
If mediation is not successful, either party may request issues still in dispute be submitted to arbitration through the American Arbitration Association, using the rules for voluntary labor arbitration. 

3.
The parties will share equally the costs of the mediator and/or arbitrator.

ALTERNATIVE LANGUAGE
1. 
Impasse.  If the parties are unable to come to an agreement during negotiations, either party may, 60 days after actual commencement of negotiations, declare an impasse.  If negotiations have not been successfully concluded by May 15, (insert year) an impasse shall be deemed to exist.

2.
Appointment of a Mediator.  On declaration of an impasse, the issues in dispute will be submitted to mediation.  The mediator shall be selected from and appointed by the Federal Mediation and Conciliation Service having jurisdiction in Utah.  The mediator shall meet forthwith with the parties or their representatives, either jointly or separately, and shall take such other steps as may be deemed appropriate in order to persuade the parties to resolve their differences and effect a mutually acceptable agreement.  For the purpose of mediation, the mediator shall have the power to require the attendance and testimony of witnesses and production of evidence.  The parties shall fully comply with the requests of the mediator.  All expenses of mediation shall be borne by both parties.

3. 
Fact-Finding.  If the mediator is unable to effect settlement of the controversy within 15 days after appointment, either party may, by written notification to the other, request their differences be submitted to a fact-finding panel.  Each party shall designate one member to the panel within five days of the request.  The mediator shall designate a third member of the panel who shall serve as chair.  The mediator shall also designate any member of the panel on behalf of a party which fails to designate its own within the time limit.

4. 
Procedures for Fact-Finding.  The panel shall, within ten days after its appointment, meet with the parties or their representatives, either jointly or separately, and may make inquiries and investigations, hold hearings, and take such other steps as it may deem appropriate.  For the purpose of such hearings, investigations, and inquiries, the panel shall have the power to require the attendance and testimony of witnesses and the production of evidence.  The parties shall fully comply with the requests of the panel.  All expenses of the panel shall be borne jointly by the parties, but each party shall be responsible for the individual expenses of its designee on the panel.  Recommendations to both parties shall be made within two weeks of the end of the hearing and made public ten days later if not binding, or, if binding, on execution of written agreement unless both parties agree to publicize the agreement sooner.  At the commencement of the hearing by the panel both parties shall announce whether they have mutually agreed to make the recommendations binding.

5. 
Arbitration.  If, after the recommendations of the fact-finder are received and the parties are unable to reach agreement, the parties agree to submit to arbitration all disputes and controversies of every kind and nature unresolved in the negotiations to the following procedure:  

a.
Either party may make written demand for arbitration to the other parties and to the Arbitration Committee of the American Arbitration Association for the appointment by the Arbitration Committee of the American Arbitration Association of the arbitrator.

b.
The arbitration hearing shall be held in ______________ County, Utah. 

 

c.
The rules of the American Arbitration Association for Labor Disputes shall govern the procedure of the hearing.

d.
The arbitration hearing shall be concluded within three days unless otherwise ordered by the arbitrator and the award shall be made within three business days after the close of the submission of evidence.

e.
An award rendered by the arbitrator appointed pursuant to this agreement is final and binding on all parties to the proceeding.

f.
The arbitration provisions hereof shall, with respect to any controversy or dispute, survive the termination or expiration of this agreement.

g.
If either party refuses to submit any matter to arbitration under this agreement, then the other party may enforce this agreement by an action in any court having jurisdiction and the party which brings the action to enforce the arbitration shall be entitled to reasonable attorney’s fees.  

Notes - Impasse Procedures
1.
The agreement should establish in advance the process to be used when agreement cannot be reached.  The most common process involves mediation followed by arbitration.  Either party should be able to initiate the impasse procedures.

2.
The agreement should specify the type of mediator.  The United States Federal Mediation and Conciliation Service [USFMCS] is a federal agency that mediates both private and public sector impasses.  The mediator has no authority to impose a solution; he merely recommends.  The web address for the USFMCS is: “http://www.fmcs.gov.” USFMCS services are free.  The regional office moves around.  As of this writing it is in Las Vegas.
OPTIONS:   The American Arbitration Association [AAA] also provides experienced mediators . . . or the board and association could agree on a different process with a mediator from a different source.  The advantage of both USFMCS and AAA is the experience of the mediators and existence of procedures that have been effective in other situations.  The AAA charges approximately $750 and may take several weeks before the mediator/arbitrator is able to hear the case.  Sometimes the USFMCS mediator is unavailable for several weeks.  A third party hearing officer or mediator has no authority to impose a solution unless the parties agree to be bound by the decision.  If both parties agree to be bound by the decision, the process is called arbitration and the person who makes the decision is the arbitrator.  Locals should expect the board to argue it is unlawful for it to delegate its responsibilities to arbitrators.  The argument has little credibility in non-budgetary matters.

3.
The agreement should also specify the type of arbitration/mediation to be used.  The AAA Voluntary Labor Arbitration Rules are suggested because they cover such issues as selecting the arbitrator/mediator, scheduling of hearings, conduct of hearings, witnesses, and the written report.  Copies of the rules are available from the UEA.

OPTION:  Some agreements provide a fact-finding step between mediation and arbitration.  This usually only wastes time because any fact-finding award is advisory and not binding on the parties.  [However, if the word "fact-finding," is more acceptable, use it as long as the process provides a review by an independent third party.]

4.
The Association must always retain the right to take actions, including job actions it considers necessary to reach an agreement.  An innocuous hint to the board is the suggestion the agreement include a phrase, "The Association shall take no job action as long as the terms and conditions of the agreement are in effect."  Not only does the phrase convey a message, it might actually legalize a strike where the board violated the provisions of the agreement.

Do not enter mediation or arbitration or take any job action without first consulting your UEA UniServ Director.
5.
Some negotiations procedures include dates or a time line for access to and use of the impasse procedures.  Such a schedule can be included; however, deadlines can be used to stall meaningful bargaining and/or create artificial pressures on the negotiators which could cause premature actions by either the association or the board.

6.
The section on interest arbitration might not be enforceable under Utah law.

ALTERNATIVE LANGUAGE BASED ON THE UTAH DISPUTE RESOLUTION LAW
Suggested Language
IMPASSE.  If the parties
 cannot reach agreement within [  ]
 days after the first written request for negotiations is made, either party may notify
 the other party  impasse exists, and the following procedure will be used:

1. 
Impasse.  If the parties are unable to reach agreement during negotiations, either party may 60 days after written request for negotiations is made by either party, declare impasse.  If negotiations have not been successfully concluded by July 15,
 (insert year) impasse shall be deemed to exist.

2.
Appointment of a Mediator.  On impasse, the issues
 in dispute will be submitted to mediation.  The mediator shall be selected from and appointed by the United States Federal Mediation and Conciliation Service having jurisdiction in Utah.  The mediator shall meet with the parties or their representatives, either jointly or separately, and shall take such other steps as may be deemed appropriate in order to persuade the parties to resolve their differences and effect a mutually acceptable agreement.  For the purpose of mediation, parties agree to fully comply with the requests of the mediator.  

The expenses of mediation shall be paid equally by the parties.

FACT-FINDING.  If the mediator is unable to effect settlement of the controversy within [  ]
 days after the declaration of impasse, either party may, by written notice to the other, request  all unresolved issues be submitted to fact-finding.  Either party may request the Utah chapter of the American Arbitration Association to provide a list not to exceed five names of individuals to perform fact-finding.  On receipt of the list the parties shall determine by lot which party is to strike the first name from the list.  The parties shall alternately strike names from the list until only one name remains.  The person whose name is not struck from the list shall be the fact-finder.

Procedures for Fact-Finding.  The fact-finder shall, within [  ] days after being appointed, meet with the parties or their representatives, jointly or separately, and make inquiries and investigations, hold hearings, and take such other steps as it may deem appropriate.  For the purpose of such hearings, investigations, and inquiries, the fact-finder shall have the power to require the attendance and testimony of witnesses and the production of evidence.  The parties agree to fully comply with the requests of the fact-finder.  

All expenses of the fact-finder shall be borne equally by the parties.  Each party shall be responsible for witnesses called by it.  

The fact-finder shall make his/her report of findings of fact and recommendations to both parties within [  ]
 days of the end of the hearing.

If the parties are unable to reach agreement, either party may after [  ]
 days following the mailing or delivery of the fact-finder's report, whichever occurs first, make the fact-finder's report public.

GENERAL.
Where a written notice is required in this section, the notice shall be either personally delivered or mailed postage prepaid to the president of the Association at his/her home address or to the president of the Board at his/her home address.
 

The parties agree to fully cooperate with each other to facilitate mediation and fact-finding.

The provisions of this Agreement relating to mediation and fact-finding do not expire with this Agreement.

The president of the Association may agree for the Association and the president of the Board
 may agree for the Board to extend any of the dates set forth in this section not to exceed ten days if such agreement is made in writing.

Subject:
Grievance Procedure
Issue:

Definitions
Purpose
*
Establish a definite, orderly procedure to resolve disputes regarding the implementation of the agreement.

*
Assure employees' rights under the agreement are maintained.

*
Clearly define any terms appropriate to the procedure.

*
Establishes the Association as the employee's representative during the grievance process.

*
Allows the Association to enforce the terms of the Professional Agreement.

*
Reduces the number of frivolous grievances.

Suggested Language
DEFINITIONS:

1.
GRIEVANCE is a claim by an employee, a group of employees, or the Association there has been a violation, misinterpretation, or inequitable application of an existing written agreement, contract, policy, rule, or regulation by the District.

2.
GRIEVANT is the employee, group of employees, or the Association making the claim.

3.
APPROPRIATE SUPERVISOR is the administrator directly responsible for the action(s) causing the grievance and/or which the administrator is capable of resolving.

4.
REPRESENTATIVE is a member of the Association designated by the Association to represent the employee in a grievance beyond the second level.  Any person may represent or assist the grievant at the first two levels.  

Notes - Grievance Definitions
1.
The definition of a grievance identifies those subjects which an employee can address through the grievance procedure.  If the definition is restrictive, the employee and/or the association are forced to use legal [and expensive] procedures to protect rights.  A good grievance procedure will allow a grievance over the board's policies, rules, and regulations, as well as the agreement itself.  Ordinarily, a grievance is something that arises under the agreement, not federal or state law.  Because Utah has no collective bargaining law, many terms and conditions of employment are found in board policy and not the PA. Accordingly, the definition of grievance should include interpretations and applications of board policy.  There is nothing wrong about including in the definition of a grievance "terms and conditions of employment which are alleged to violate state or federal law."

2.
"Grievant" should include the association, as well as a group of employees, to allow effective representation and protection of employee rights.  If the association can grieve, it can advocate for those employees who may not be comfortable filing their own grievance.

3.
The definitions should identify the initial level for a grievance.

4.
By defining representative to be the association, the risk of having third parties, not parties to the agreement is eliminated.  The agreement is between the association and the board of education.  The association has little interest in allowing third parties to try to enforce the agreement.  Too often competing organizations have an interest in not enforcing the agreement with the objective of making the association or the PAs look bad.  The association should insist on being the representative where the grievant desires representation.  The agreement should clearly identify the level where the association takes over processing the grievance.  The association should not preclude the individual handling the grievance at the first or second level.

CAUTION:  "Immediate supervisor” is often used in PAs, but this can be interpreted to require every grievance begin with the work site administrator, even when not appropriate.

Subject:
Grievance Procedure
Issue:

Purpose
Purpose
*
States the general purpose of a grievance procedure.

Suggested Language
PURPOSE.  The purpose of the grievance procedure is to secure, at the lowest level possible, fair and equitable solutions to problems which may arise between employees and the district.  To facilitate this purpose these proceedings shall be as informal and confidential as may be appropriate at any level.  No employee may challenge in court any act or omission based on the policies and contracts of the Board until that person has exhausted the grievance procedure.
Notes - Purpose of Grievance Procedure
1.
Though not strictly necessary, this language clearly establishes grievances are to be resolved at the lowest possible level.

2.
The language also establishes the principle of confidentiality in processing grievances.

Subject:
Grievance Procedure
Issue:

Procedures
Purpose
*
Establish a definite, orderly procedure to resolve disputes regarding the implementation of the agreement.

*
Assure employees' rights under the agreement are maintained.

*
Provide an appeal process culminating in an unbiased decision regarding management actions.

Suggested Language
PROCEDURES.  The following procedures govern any formal grievance proceeding:

1.
The written grievance should cite the agreement provision, contract, policy, rule, or regulation under which the alleged violation, misinterpretation, or inequitable application occurred, the nature of the grievance, and state the desired resolution.

2.
The time limits provided herein may be extended by written mutual agreement of the parties.

3.
Failure of the Board, or its designee, to respond within the time limit provided shall be deemed a denial of the grievance, and the grievant may appeal to the next level.  Failure of the grievant to appeal within the time limit provided waives the grievant's right to pursue the grievance.  Any grievance may be withdrawn at any level.

4.
Except as provided in section 11 below, a grievance may be resolved at any level by mutual agreement of the grievant(s) and Board, if the resolution is consistent with the terms and conditions of this Agreement and approved by the Association.

5.
The Association shall receive copies of all formal grievances, appeals, and dispositions.  The Association shall have the right to attend all meetings and hearings held under this procedure and to state its position on the grievance.

6.
The Board and its designee(s) shall cooperate with the Association in the investigation of any grievance and will furnish the Association with such information as may be requested in the processing of any grievance.

7.
At all meetings or hearings conducted under this grievance procedure, the parties may call witnesses and present evidence relevant to the grievance.  Employees called to participate in any meeting or hearing under this grievance procedure shall be excused from regular duties to do so without loss of pay or benefits.  The district shall cooperate with the grievant in calling witnesses who are employed by the district.

8.
All records relating to a grievance shall be filed separately from the personnel file of the grievant(s).  

9. No reprisals shall be taken against any employee for bringing or for participating in any aspect of a grievance whether formal or informal.

10. No action may be brought in any court to enforce or contest any provision of the professional agreement, board policy, term or condition or employment, or administrative action unless the person contesting the act or omission has exhausted the administrative remedy provided in the grievance procedure.
11. All grievances shall be initiated at the lowest level possible, except grievances arising out of acts or omissions based on board policy, administrative actions initiated by the superintendent, or district administrators shall be initiated at level two.  Grievances initiated at level two shall be brought within 30 days after the grievant knew or should have known of the act on which the grievance is based.  The superintendent may in writing refer the grievance back to a lower level if s/he determines the grievance can be resolved at the lower level.  The grievant shall have 15 days to pursue the grievance at the lower level.

Notes - Procedures
1.
Of the three requirements of the written grievance, the requested resolution is the most important.  The process will resolve the factual and interpretation questions, but the remedy determines what management will have to do to "remove" the harm done to the grievant.

2.
The procedure should establish the consequences for missing a deadline, as well as providing extensions when necessary.  The association must make every employee aware of the deadlines to avoid losing the opportunity to pursue a grievance.

3.
Often management will propose a settlement to a grievance.  This is acceptable if the proposal is consistent with the agreement.  The association must avoid settlements that alter the meaning of the agreement.  This is why the association should be notified of and allowed to attend all meetings or hearings, and represent the grievant beyond the first level.  
4.
An effective grievance procedure allows full employee participation to resolve the grievance.  The agreement should provide such participation without loss of pay or benefits and without reprisals of any kind.  [Management may resist the provision of pay; however, management usually schedules the meetings and thereby determines the amount of pay involved in employee participation.]

5.
Providing separate files for grievance information protects employees from inhibiting actions by management and keeps the focus of the grievance procedure on resolving disputes.

6.
NOTE:  Some local associations have included specific forms for processing grievances as part of the procedure, with a provision the association and the work site supervisor have copies.  Whether or not a form is used, the written grievance should include:

  -- Name of grievant and grievant's work site

  -- Date and action(s) by management causing the alleged grievance

  -- Description of management's action(s), including time, place, and other employees            involved

  -- Reference to the specific PA provisions, policies, rules, or regulations which form the          basis of the grievance

  -- The remedy requested - how to solve the problem 

AVOID:  Trying to get all information, decisions, and appeals on a single form - you will have only one line for each item.

BEST:  A form [or memo] to initiate the formal grievance - then use memos, with a copy of the original grievance for decisions and appeals.

7.
Sections 10 and 11 were added after questions were raised in litigation about whether a grievant was required to exhaust the grievance procedure where the policy did not specifically require exhaustion prior to litigating a violation of board policy or the CBA.  Section 10 specifically requires exhaustion.  Section 11 provides for initiating a grievance at the superintendent’s level where the grievance cannot be resolved at a lower level.  Grievances should not be initiated at the board level even if the issue can only be resolved at that level simply because the board will ask the superintendent’s opinion anyway and s/he should have the opportunity to recommend to the board a change in board policy.  The grievant should have additional time to consider whether to initiate a grievance at this level.  The superintendent should have the option of referring it back to another level. Technically, the superintendent’s referral could be appealed to the board!
Subject:
Grievance Procedure
Issue:

Informal Procedures
Purpose
*
Establishes a definite, orderly procedure to resolve disputes regarding the implementation of the agreement.

*
Assures employees' rights under the agreement are maintained.

*
Provides grievances should begin with an informal attempt to resolve the dispute or allegations.

Suggested Language
INFORMAL PROCEDURES.  An employee who has a grievance should first discuss the matter with the appropriate supervisor in an effort to resolve the matter informally.  

Notes - Informal Procedures
1.
The language should suggest, but not require, an informal meeting to attempt resolution.  The employee should have the choice of whether to use the informal method.

2.
Although informal, the employee should not be prevented from having a representative present at the meeting.

3.
The question of time lines will come up here [or in the Formal Procedures].  The best language will not specify a deadline for initiating a grievance, but management almost always insists on deadlines - short ones.  CONSIDER...

--
Any initial or threshold deadline should allow enough time for at least a cursory investigation - otherwise the association is forced to file every complaint as a grievance in order to meet the deadline.

--
Management often proposes counting from "the date of the act causing the grievance."  This means the employee must be aware of every management action that may cause a grievance, even if the employee is not present.

--
A better provision starts from "the date the employee first knew of facts giving rise to the grievance."  The deadline is related to the employee's actual knowledge.

PRINCIPLE:  If the starting point is restrictive, the time limit should be extended; if the time limit is short, the starting point should not be restrictive.

Subject:          Grievance Procedure
Issue:

Formal Procedures (Levels One and Two)
Purpose
*
Establishes a definite, orderly procedure to resolve disputes regarding the implementation of the agreement.

*
Assures employees' rights under the agreement are maintained.

*
Defines terms appropriate to the procedure.

Suggested Language
FORMAL PROCEDURES.  If the grievant is not satisfied with the resolution of the grievance following the informal procedure, or if no informal grievance is pursued, the grievant may initiate or appeal the grievance under the following formal procedure:

LEVEL ONE:  SUPERVISOR

1.
The grievance shall be reduced to writing and submitted to the appropriate supervisor within 14 days of the informal meeting provided in section __
 or within 21 days after the grievant knows or should have known of the incident on which the grievance is based.
  A copy of the grievance shall be provided to the superintendent and the Association by the grievant.

2.
The supervisor may hold a conference with the grievant to discuss the grievance.  Whether or not a conference is held, the supervisor shall make a written response to the grievant within 14 days of the receipt of the written grievance.  The response will state which portions of the grievance the supervisor accepts or rejects.  Acceptance means the supervisor will take such action as is necessary to resolve the grievance.  A copy of the response will be provided to the Association.

LEVEL TWO:  SUPERINTENDENT

1.
If the [grievant] Association is not satisfied with the decision reached at Level One, or if no decision is received within the time limit, the [grievant] Association may appeal the grievance to the superintendent within 15 days of receipt of the Level One response or at the expiration of the time limit.  [A copy of the grievance will be provided to the Association by the District, but the Association may waive this requirement if the grievant has already provided it with a copy.]  The Association may initiate at Level Two a grievance affecting a group of employees.

2.
The superintendent, or his designee, shall conduct a hearing on the grievance within 15 days of receipt of the written appeal.

3.
The superintendent, or his designee, shall make a written decision on the grievance within seven days of the hearing.  A copy of the decision shall be provided to the grievant and the Association.

ALTERNATIVE LANGUAGE

1.
The grievance shall be reduced to writing and submitted to the appropriate supervisor within 15 days of the informal meeting provided in section __
 or not later than 30 days after the grievant knew or should have known of facts on which the grievance is based, whichever occurs first.  Failure to file a written grievance within the time required waives the grievance.  A copy of the grievance shall be provided to the superintendent and the Association by the grievant.

Notes - Formal Procedures
1.
Formal procedures involve the written grievance and usually contain two or three possible appeal steps.  The formal procedure should have specific deadlines for action at each step. The usual - and workable - time line involves one or two weeks at each interval.

CAUTION:  Time lines that are too long will delay resolving the problem -- there should be a definite reason for any interval greater than two weeks.

2.
The formal procedure should start with the appropriate supervisor.  Requirements to start with the immediate supervisor or work site administrator could delay getting the grievance to the supervisor who can actually resolve the problem.

3.
The suggested procedure includes only two administrative levels:  Appropriate supervisor and superintendent.  As the chief executive officer of the board, the superintendent should be the last grievance step prior to arbitration.

ALTERNATIVE:  Some districts include the board of education as a third appeal level; the major disadvantage is the delay of an additional level and decision prior to arbitration.

AVOID:  Any additional management steps, especially at the central or district level.  Also avoid any kind of procedure which requires the board to initially hear the case.  Once the superintendent has presented the case to the board, he/she is in a position of having to defend his/her actions or the board's actions.  Smart superintendents avoid being boxed into a position and will not make a recommendation until all of the facts are available.  Where arbitration is not part of the agreement, the best policy is to have the board’s actions at the end of the grievance process, not somewhere in the middle.

4.
Meetings may be required or optional in the formal procedure.  Optional is suggested at Level One, since the same supervisor was involved in the informal meeting.  At Level Two a required meeting is suggested to force the superintendent to deal directly with the grievance issues and allow the association to present its position.

SUGGESTION:  If the board is included at Level Three, a meeting should be required; otherwise it is a waste of time for the board to review written documents.

5.
The bracketed (“[ ]”) language represents the more traditional approach to representation, i.e., the grievant may represent himself.  The proposed language allows the Association to control the grievance procedure, i.e., a grievance cannot go beyond the second level unless the association deems it to have merit.

6.
The level at which only the association can represent the grievant might be changed to level two where there is no arbitration procedure.

7. Boards of education prefer to stay in the grievance/termination chain because it is part of their responsibility/power.  Superintendents prefer to have the board in the chain because boards are more likely to follow their recommendation.  There are usually two sides to every dispute and in the back room where the decision will be made, somebody on the Board will inevitably say, "This whole thing is confusing.  Just which side do we support? We have to support the administration."  So far, so good--for the administration.  However, the administration has an interest in keeping from the board just how dumb they have handled the case.  It is often possible in defending the teacher to show just how incompetent one or more administrators have been.  It's not that defense attorneys try to make administrators look bad per se, it's simply necessary to shift the blame where it usually belongs.  Smart superintendents do not want this mess in front of their boards.  Additionally, termination hearings can take a long time.  One hearing in Granite took six days; another in San Juan took four days over a period of four weeks.  Most board members do not have that kind of time.

Subject:
Grievance Procedure
Issue:

Arbitration (Level Three)
Purpose
*
Establishes a definite, orderly procedure to resolve disputes regarding the implementation of the agreement.

*
Assures employees' rights under the agreement are maintained.

*
Provides an appeal process culminating in an unbiased decision regarding management actions.

Suggested Language
LEVEL THREE:  ARBITRATION

1.
If the grievance is not resolved at Level Two, or if no disposition is received within the time limits, the Association may appeal the grievance to arbitration within 20 days of receipt of the Level Two disposition or expiration of the time limit.

2.
The grievance shall be heard by an arbitrator selected by the parties under rules of the American Arbitration Association's Voluntary Labor Arbitration Rules, which shall govern the proceedings.

3.
Each party shall be responsible for its own costs of preparing for arbitration.  The parties will share equally the costs of the arbitrator.

4.
The Board and Association agree the arbitrator's decision shall be final and binding as regards the grievance.

Notes - Arbitration
1.
Binding arbitration is the key to effective maintenance of the bargaining agreement.  It assures both the association and management a knowledgeable, neutral third party will review actions under dispute. 

2.
The agreement must specify only the association can take a grievance to arbitration.  The association has two major responsibilities:  

--
The association must uphold the agreement and assure negative or damaging interpretations do not detract from the agreement through arbitration of claims without merit.  Therefore, the association must control access to arbitration of grievances.

--
The association must impartially and fairly represent all employees in the bargaining unit -- including processing grievances without regard to membership status.  Any decision to deny an appeal to arbitration must be based on the merits of the particular grievance -- and should involve an opportunity for the grievant to appeal to the local association governing board.  The association need not grieve anything outside the scope of the PA, i.e., race discrimination, age discrimination, or change in assignments not covered by the PA.

3.
The American Arbitration Association is suggested, because this organization has extensive experience with labor arbitration and procedures for identifying arbitrators, calling and conducting a hearing, time lines, and decisions.

ALTERNATIVE:  The association and board could agree to their own arbitration proceeding, but this will require bargaining the entire process and including it in the agreement.

4.
If the board is unwilling to accept binding arbitration, try advisory arbitration which is more accurately described as an "independent hearing officer."  Most boards will not reject the advisory arbitrator's recommendation.  Most important is having an independent decision-maker (advisor).  Most boards of education will support the superintendent's recommendation (which is usually the cause of the problem in the first place) unless a third party makes an independent recommendation.

Do not engage in any step in the arbitration process without consulting your UEA UniServ Director.
5.
There really is no satisfactory substitute for binding arbitration.  Where the board refuses to agree to be bound by a grievance arbitrator's decision, the local association should bargain other safeguards:

--
A deadline for the board to act on the arbitrator's decision.  Failure to reject would make the decision binding.

--
Written notice of the board's action on all decisions to the association.

--
Specific protection of the association's right to appeal an adverse decision or refusal to go to arbitration to court.

--
Prohibition of the district's assertion in court proper remedy has been exhausted by the grievance procedure.

--
Provision for payment of association costs, including arbitration, in the event the board's rejection of the arbitrator's decision favoring the employee is overturned on appeal.

Subject:
Discipline/Dismissal
Issue:

Just Cause
Purpose
*
Establishes the standard for any action taken against an employee by management.

*
Ensures employees have the right to challenge actions taken against them.

Suggested Language
JUST CAUSE.  No educator
 shall be dismissed, non-renewed, suspended, reprimanded, reduced in rank or compensation, or otherwise disciplined without just cause. 

ALTERNATIVE.  No educator shall be dismissed, non-renewed, suspended, reprimanded, reduced in rank or compensation, or otherwise disciplined except for the following reasons:  conviction of a felony related to his/her job or which seriously impairs the educator's ability to perform his/her duties, serious misconduct related to his/her job, unsatisfactory performance of his/her duties based on his/her evaluation, destruction of school property, repeated acts of insubordination, but conduct which is irremediable is cause for termination.  No educator shall be terminated without the district first complying with the provisions of the Utah Orderly School Termination Procedures Act.  No educator shall be terminated for any reason related to competence without full compliance with the Utah Educator Evaluation Law. 

Notes - Just Cause
1.
Just cause has evolved as the standard for fair treatment in labor-management relations.  The key components are:

A.
Reasonable warning of employee actions could lead to discipline.

B.
Reasonable relationship of the employer's rule to the orderly, efficient, and safe operation of the employer's business.

C.
Factual basis of the action - the employee did actually violate or disobey such a rule or order.

D.
A fair and objective investigation of the situation by the employer.

E.
The presence of "substantial" evidence of the employee's guilt as the employer charges.

F.
Rules, orders, and discipline are applied fairly and without discrimination to all employees.

G.
Discipline in the particular case is reasonably related to the seriousness of the offense and the employee's record of service with the employer.

2.
"Just cause" is a labor term and has considerable meaning to arbitrators and third-party decision makers.  Where the board of education retains the final authority to "interpret" the meaning of "just cause," the courts tend to accept the board's interpretation unless the application is arbitrary, unreasonable, or capricious.  The authority of boards of education may be illustrated in a passage by Lewis Carroll from Alice Through the Looking Glass: 

"But 'glory' doesn't mean 'a nice knock-down argument,'" Alice objected.  

"When I use a word, Humpty Dumpty said, in rather a scornful tone, "it means just 

what I choose it to mean -- neither more nor less."   

"The question is," said Alice, "whether you can make words mean so many things."   

"The question is," said Humpty Dumpty, "Which is to be master -- that's all." 

3.
ALTERNATIVE:  If the board absolutely refuses to include arbitration and just cause in the agreement, the local association should bargain as many of the just cause components as possible into the agreement.  Avoid vague language which allows the board to act like Humpty Dumpty.  Keep the causes specific and job-related.

4.
AVOID:  Any restriction on the right to grieve management's actions against an employee.  Management often proposes dismissal be exempt from the grievance procedure "since this is covered by state law."  The statute applies only to certificated teachers and does not establish as strong a standard as just cause [and, a court challenge under the law is more expensive and time-consuming than a grievance].  The agreement should include full compliance with the state evaluation law.  Many districts agree the evaluation law applies to teachers being terminated for "remediable" reasons, but there is a Utah attorney general's opinion (clearly wrong) which gives the impression the evaluation law need not be followed in termination proceedings.

Also avoid language which gives the board the authority to discharge educators for "other good and sufficient reason."

Subject:
Discipline/Dismissal
Issue:

Disciplinary Actions
Purpose
*
Identifies the types of disciplinary actions allowed under the agreement.

*
Identifies the level of management required to initiate each type of disciplinary action.

*
Establishes any discipline arising from the same employee actions will be progressive.

Suggested Language
DISCIPLINARY ACTIONS.  Disciplinary actions against an employee shall be limited to the following: 

1.
ORAL REPRIMAND - may be issued by the immediate supervisor.

2.
WRITTEN REPRIMAND - may be issued by the immediate supervisor.

3.
SUSPENSION WITH PAY - may only be imposed by the superintendent, or designee, on written notice, for a maximum of five days. 

4.
SUSPENSION WITHOUT PAY - may only be imposed by the superintendent, or designee, on written notice, for a maximum of three days.

5.
DISMISSAL - may only be implemented by the Board on recommendation of the superintendent.

PROGRESSIVE DISCIPLINE.  The administration may initiate disciplinary action at any step in section __
  appropriate to the employee's action(s).  However, once initiated, disciplinary action shall be progressive through steps in Section __.

Notes - Disciplinary Actions
1.
The provision should establish which disciplinary actions will be allowed under the agreement and identify which level of management can initiate which level of discipline.

PRINCIPLE:  The more drastic the disciplinary action, the higher the management level required to initiate the grievance.

2.
The agreement should specify the length of any suspension allowed.  Management will resist - or propose longer time periods - to retain its discretion.  The purpose of shorter time periods is to force management to deal with the situation and not allow it to continue or exacerbate.

3.
The concept of progressive discipline is consistent with the principles of just cause - management's response must be appropriate to the employee's action causing the discipline.  Management should not be able to jump from an oral reprimand to suspension without pay on the second occurrence of a relatively minor infraction.

4.
There is no constitutional or statutory right to have a representative present during the time an employee is being disciplined.  The right to have a representative present and the duty to inform the educator of that right is purely contractual.

Subject:
Discipline/Dismissal
Issue:

Discipline Procedures
Purpose
*
Establishes the specific procedures that must be followed in disciplining an employee.

*
Provides advance notice and the right to be represented in any disciplinary action.

*
Establishes any disciplinary action may be appealed through the grievance procedure.

Suggested Language
NOTICE OF DISCIPLINARY ACTION.  Any employee who may be the subject of disciplinary action shall be given notice of such action in advance.  Except for an oral reprimand, the notice shall be in writing, including the nature of the disciplinary action and the reasons therefore.

REPRESENTATION.  Any employee subject to disciplinary action shall be given the opportunity to be represented in any meeting or conference with respect to the disciplinary action.  The educator is entitled to have the conference regarding the written reprimand postponed until a representative can be present, but the postponement need not be more than one hour during regular school days, or until the next business day if the reprimand is delivered within two hours before teachers are excused.

ALTERNATIVE LANGUAGE:  Except in the case of an oral reprimand, on any occasion in which an employee receives disciplinary action that may affect his/her employment status, the employee shall be provided reasonable notice of such meeting in advance and notified of his/her right to have an employee union/organization representative present.
APPEAL OF DISCIPLINARY ACTION.  An employee subject to disciplinary action as provided in this section may appeal such action through the grievance procedure provided in this Agreement.  An appeal of a reprimand or suspension with pay may begin at Level [Two], an appeal of a suspension without pay or a dismissal shall begin at Level [Three].  If the employee prevails in the appeal, all records relating to the disciplinary action shall be expunged from the employee's personnel file, and all pay and benefits shall be restored to the employee.  No employee may be suspended or terminated without 15 day's pay from the date the notice is delivered to the employee or 17 days pay from the date it is mailed to his/her last known address as shown on the records of the district.

Notes - Disciplinary Procedures
1.
The lowest level of disciplinary action should be relatively informal.  It is not appropriate to require written notice for something not written.  However, the right to be represented should be preserved whenever management might act or take action against an employee.

2.
Specific requirements for notices and meetings are not necessary in a discipline procedure, since management always initiates such actions.  The employee then has the choice - and responsibility - of accepting the disciplinary action, requesting a meeting, or appealing the action.  The PA might require the district to advise the employee he/she has a right to have an Association representative present whenever the supervisor reasonably anticipates a formal disciplinary action will be taken or notice given in the meeting.

OPTION:  Requiring a meeting prior to any suspension or dismissal to discuss the reasons for the action.  If the administrator has not initiated such a meeting, holding a required session usually will not resolve the situation.

3.
The agreement must provide an opportunity to appeal a disciplinary action.  A good grievance procedure that culminates in binding arbitration is the most effective appeal process, since it is the appeal process for all other alleged violations of the agreement.  Both the Association and the district should be consistent in their use of the procedure.

ALTERNATIVE:  The local Association can bargain a separate appeal process for use in disciplinary situations.  The process must include at least the following elements:

A.
Right to appeal - clearly establish the employee's right to appeal a disciplinary action - and to whom.

B.
Written notices - of disciplinary actions, appeals, meetings, hearings, and decisions.

C.
Time lines - for notices, appeals, hearings and decisions.

D.
Conduct of hearings - time, place, representation, use of evidence, examination of witnesses.

E.
Right to appeal to a neutral third party if not satisfied at the district level.

F.
Restoration of compensation and benefits and clearing of personnel file if the employee prevails on appeal.

Consult your UEA UniServ Director before agreeing to a separate appeal procedure in disciplinary situations.
Subject:
Reduction in Force and Recall
Issue:

Seniority and Re-employment Rights
Purpose
*
Establishes the specific procedures to be followed in reduction in force actions.

*
Provides advance notice to the Association and the right to participate in decisions which will vitally affect the Association and the quality of teaching.

*
Identifies who will and who will not be subject to the reduction in force thereby eliminating charges of favoritism and reducing the possibility of litigation.

*
Establishes clear recall rights.

Suggested Language
1.
Notification to the Association

a.
If it is necessary for the Board to reduce the number of certificated employees, the Association shall be notified of the possible reduction in certificated employees at least 15 days prior to any final decision by the Board to reduce staff.

b.
Prior to any final action to reduce the number of certificated employees, the superintendent will meet with the officers of the Association to discuss the reasons necessitating the reduction in certificated employees and to consider alternatives to reducing employment.

c.
Prior to any action by the Board to reduce the number of certificated employees, the Association shall have the right to propose alternatives to the reduction in employment of certificated employees to the superintendent and Board of Education.

2.
Reduction by Seniority

a.
If the Board decides to reduce the number of certificated employees, it shall determine the services and functions which are to be reduced or eliminated.  Certificated employees shall be grouped according to logical work assignments, i.e., special education, elementary, high school.  Any certificated employee who performs or has performed services within any grouping or who is certificated in more than one group, is listed within the group for which he/she performs most of his/her duties.

b.
The Board shall determine the number of certificated employees to be terminated within each group.

c.
Certificated employees shall be terminated in the reverse order of their seniority of employment with the Board until the Board has achieved the number of certificated employees set by the Board of Education.

d.
No certificated employee who has seniority within a group may be terminated if persons within that group with less seniority remain employed.

e.
Seniority means the total number of years, months, weeks and days a certified employee has been employed by the Board in a position which requires a certificate issued by the Utah State Board of Education.  If two or more employees have the same seniority according to length of employment, then the person having the greater number of post-graduate college hours is deemed to be more senior to the person having fewer post-graduate college hours.  Certificated employees who work part- time shall accrue seniority in the proportion their part-time employment bears to full-time employment, i.e., a teacher who works three hours per day for one school year in a Board where the normal certified teacher works seven hours accrues seniority at the rate of 529 hours per school year.

3.
Right of Rehire

a.
Any certificated employee terminated in a reduction in force shall have the right to be rehired by the Board in any position for which the person is reasonably qualified if (1) the person is certified to teach the position, (2) the person is the most senior of those teachers terminated in the reduction in force, and (3) the person has not been rehired by the Board.  If the person with the most seniority declines the offer of re-employment, the person with the next most seniority shall be offered the position.  Offers shall be made down the list of certificated employees until filled or the list is exhausted.  If the list is exhausted, then the vacant position may be filled according to the Board's regular hiring practices.

b.
Any certificated employee who has a right to be rehired under this policy shall be notified of the vacancy by a letter mailed to the person's last known address as shown on the Board's records or to the address to which the employee has in writing requested notices be mailed.  The offer of re-employment shall advise the person he/she has seven days after the date the letter is postmarked to accept or reject the offer of re-employment.  Offers not accepted by the seventh day are deemed rejected.  Any person who rejects an offer of re-employment shall have their name removed from the seniority list of persons eligible to be rehired.

c.
Any certificated employee rehired under this section shall be credited with the number of years of employment with the Board he/she had at the time he/she was terminated.

Notes - Reduction in Force (RIF)
1.
Except for the discrimination laws, in the absence of contract language, there are few restrictions on the board's authority to pick and choose who it will lay off or terminate when there are insufficient funds in the budget.

2.
The requirement the association be notified is not severe from the board's point of view, as it also should be planning ahead and receiving advice from its employees.

3.
Districts have used the reduction in force argument to justify terminating an employee without due process.  One district attempted to justify terminating an educator without providing due process on the grounds the reduction in force was necessary.  The district was unable to justify the argument and ended up reimbursing the employee over $200,000 in back pay, fringe benefits, retirement, and attorney fees.  Too often reduction in force is used to get rid of teachers who have been rocking the boat or who are toward the top of the pay schedule.  When districts fully comply with the evaluation laws, then evaluation or "needs of the district" based on rankings produced by good evaluations can be used to select teachers for RIFs.  Until then, seniority is the only fair and logical basis for RIFs.

4.
Do not allow the board to use several criteria or "best needs" of the district language.  Any deviation from strict seniority allows the board to substitute its subjective judgment for objective criteria.  It is impossible (except in a race case) to win an unlawful termination case where strict seniority rules are followed.  It is also easier for the association to explain why it cannot do anything for the person who loses his/her job where the roles are clear and objective.

5.
Educators who have elected to stay in education and work for the district deserve the benefit of seniority rules.  Moreover, educators over age 45 who are terminated have much greater difficulty finding employment than do those under age 45.

Seniority.  Seniority rights are primarily a creation of a collectively bargained agreement.  Conversely, seniority per se confers no rights on employees.  Higher seniority entitles an employee to priority in work-related matters only to the extent the collectively bargained agreements so provide.  Because age discrimination laws prohibit discrimination on the basis of age, it would be unlawful to use reverse seniority to make employment decisions, and adverse employment decisions which have a greater impact on workers over age 40 are greatly suspect.

Determination of Seniority.  Seniority should be carefully defined to avoid differing interpretations of who has more or less seniority.  Because teachers often work part-time or extended days, or take leaves of absence, these issues should be addressed in the definition of seniority.  Agreements should define what effect a voluntary resignation and re-entry into employment has on seniority.

The agreement should provide for the effect lay-off has on seniority.  Should transfers from one building or department affect seniority?  Should seniority be the basis for teachers receiving job assignments?  In Sullivan v. Boeing Aircraft Co., the court held the term "shall have regard to seniority" in a labor relations agreement stipulating if transfers should involve a change in plant or shift, but no change in job title, the employer should "have regard to seniority" within such job title.  It was construed to mean simply the employer was required to take the matter of seniority into consideration, together with all other factors presented by the particular situation. The employer had the right to make the change if there was reasonable ground therefore and no arbitrary disregard of the employee's rights.

A seniority provision requiring the employer to "take into consideration seniority as an important factor in promotions" was held in Carey v. General Electric Co., not to require the employer to promote the senior employee as long as he was qualified, but only to require the employer to take seniority into consideration as an important factor.

Subject:
Voluntary and Involuntary Transfers
Issue:

Teaching Assignments
Purpose
*
To establish an orderly process to transfer educators

*
To reduce problems during transfers

*
To void antagonism and low morale

Suggested Language
DEFINITIONS.  As used in this section:

1.
ASSIGNMENT is the initial placement of an educator at a specific work site with no current expectation of being assigned to another work site.

2.
REASSIGNMENT is a placement, other than the initial placement, to another department at the same worksite, whether to a new grade or subject.

3.
SENIORITY means the total number of years, months, weeks and days a certificated employee has been employed by the Board in a position which requires a certificate issued by the Utah State Board of Education.  If two or more employees have the same seniority according to length of employment, then the person having the greater number of post graduate college hours is deemed to be more senior to the person having fewer college hours.  Certificated employees who work part-time shall accrue seniority in the proportion their part-time employment bears to full-time employment, i.e., a teacher who works three hours per day for one school year in a District where the normal certificated teacher works seven hours accrues seniority at the rate of 529 hours per school year.

4.
TRANSFER is (1) the placement of a certificated employee at a work site other than where the employee was regularly assigned or (2) a change in the professional assignment to a different school, or from one level to another when a shift of more than two grades is involved.  'Level' means primary (K-3); upper (4-6); intermediate (7-8) or secondary (9-12).  (This language is a concession and would only be proposed if concessions were necessary in the two preceding paragraphs or the definition of seniority.)

PROCEDURE FOR VOLUNTARY TRANSFERS
1.
VACANCIES AND NOTICE.  Whenever a vacancy occurs in any teaching assignment or administrative position, or when new positions are to be filled by the District, the District shall cause to be posted in each building a notice stating the nature of the positions to be filled and the qualifications for the position.  The notice shall be posted at least two weeks prior to the deadline for receiving applications.  If the notice is given during the summer months when school is not in session, notice shall also be given to the Association at least two weeks prior to the deadline for receiving applications.  The Association shall use its best efforts to notify all educators employed by the District of the positions to be filled and the deadline for receiving applications.

2.
APPLICATION.  An educator may submit a request for transfer to another teaching assignment, another school, or to a new school by making written application to the superintendent [director of personnel] at any time, whether or not a vacancy exists.  An educator may also submit a request for a transfer for any vacancy available within the District.

3.
SENIORITY DETERMINES WHO RECEIVES THE TRANSFER.  If two or more employees who are qualified for a vacancy apply for the vacancy at a different work site, the employee with the greatest seniority shall be appointed to fill the vacancy.

4.
WRITTEN REASONS FOR DENIAL OF REQUEST.  If an employee's request for a voluntary transfer is denied, the employee shall be granted, on request, a meeting with the administrator who denied the request to discuss the reasons for the denial.  The employee may be accompanied by a representative if he/she so desires.  The employee may request and shall receive a written statement of the reasons for denying the request for transfer. 

ADDITIONAL LANGUAGE
1. If a school is closed and students moved to a new school, teachers in the building closed shall have the right to transfer to the new school to teach the same or a similar teaching assignment as the teacher had in the closed building.  If the number of teachers in the closed school exceeds the positions available in the new school, based on seniority and teaching assignments, teachers with the least seniority shall be assigned to other schools or reduced in force as provided in this agreement.  

2. If a new school is opened, teachers in the District shall be given notice of the positions to be filled in the new school as above provided.  If the hiring for the new school is by a committee of District employees, the Association shall nominate one of its members to serve on the committee.  The Association nominee shall have the right to participate in all meetings of the committee and shall be given paid released time for such participation.
Suggested Language

PROCEDURE FOR INVOLUNTARY TRANSFERS
If a change of enrollment or funding requires a decrease in certificated employees at a work site, or within a program, the District shall make written request for voluntary transfers prior to any transfer of certificated employees.  Any qualified certificated employee who volunteers shall be given the transfer unless there are compelling reasons not to make the transfer.  If an involuntary transfer is necessary:

1.
NOTIFICATION TO THE ASSOCIATION

a.
The Association shall be notified in writing of the possible involuntary transfer at least 15 days prior to a final decision.

b.
Prior to any involuntary transfer of a certificated employee, the Association shall have the right to meet with and propose to the superintendent alternatives to the involuntary transfer.

2.
INVOLUNTARY TRANSFER BY SENIORITY

a.
If the District decides to involuntarily transfer any certificated employee, it shall make the involuntary transfer based on reverse seniority, i.e., the person with the least seniority is the first to be involuntarily transferred, the person with the second least seniority is the second to be transferred.  Where the District requires a transfer because of the specialty of the educator, persons that have the specialty shall be grouped within the District or school.  The educator with the least seniority shall be transferred.  The grouping shall be made by logical work assignment.  Any certificated employee who performs or has performed services within any grouping or who is certificated in more than one group, is listed within the group for which he/she performs most of his/her duties.

b.
No certificated employee who has seniority within a group may be involuntarily transferred until persons within that group with less seniority are transferred.

Notes
The essential elements of this section will vary depending on the size of the district and the past history of handling transfers.  In cases of unilateral administrative transfers, the section is important to insure an orderly consideration of transfers and to minimize conflict and disputes.  In cases where the administrative history has been even-handed and fair, the significance is not quite as great, but a written transfer policy incorporating objective criteria avoids allegations on retaliation and personality conflicts.  The two essential areas generally apply to districts are (1) definitions and (2) the procedure for handling involuntary transfers.

If it becomes necessary to limit the definition of a transfer to movement from one site to another, the following language is suggested as a counter-proposal:

Suggested Language
If a reassignment is necessary, volunteers will be sought from among those educators at the school qualified for the position.  If there is no volunteer, the least senior educator at the school who has the qualifications for the position shall be reassigned.  If the least senior certificated employee is for good and sufficient reason unable to perform the duties of the position, the next least senior member shall be reassigned.

Notes
1.
Management’s Concerns.  One of management's primary objectives is to limit the definition of reassignment and transfer.  The definitions of transfer and reassignment should distinguish between reassignments and transfers.  Management does not want the agreement to limit its power to reassign employees within the same school.  Management, if it accepts limitations on its authority to reassign employees is likely to resist the phrase “for good and sufficient reasons” and suggest something such as “in the judgment of the building principal.”
2.
Procedure for Voluntary Transfers.  An educator should have the right to move to a more attractive job, location, or subject area.  If an individual is qualified, he/she should have the right to move to any available position.  Management has a right to expect satisfactory performance.  The employer should not use assignments to reward or punish.  On many occasions, a voluntary change in assignment can be mutually beneficial.

3.
Benefits.  Besides eliminating much of the bickering and ill feelings that can happen in an involuntary transfer, a well-written involuntary transfer policy clearly identifies those to be transferred on a logical basis.  Additionally, there are few financial rewards in teaching.  Teachers who decide to make teaching a career should be rewarded for that decision.  Seniority rewards those who have made teaching their life-time employment.

4.
Essential Elements of a Transfer Policy.  Any transfer policy should include: (A) when an application may be submitted; (B) the role of seniority in the determination of who shall obtain a voluntary transfer when more than one employee has requested it; and (C) written reasons for denying the request.

Comments and suggestions regarding the three elements of this section:

A.
Application.  The language should allow educators to: (1) apply whenever a vacancy notice is posted, and (2) submit a request for a transfer to the district at any time, which allows an application to be considered whether or not a vacancy currently exists.

Too often management attempts to place into the contract language a cut-off date by which an employee must submit an application for a transfer, with the consequence that no transfer request will be considered after the deadline.  Locals should avoid unreasonably short deadlines for applying for or limited restriction on the notice of vacancy.  Any restricted announcement or circulation of notice may violate the district's affirmative action policies.

B.
Seniority as Determining Factor in a Voluntary Transfer.  Direct, straightforward seniority language is usually resisted by management for a variety of reasons, all of which normally come down to the fact  school principals, (especially the principal of the school to which the bargaining unit member is being transferred), want to be the primary if not only decision-maker when it comes to personnel on his/her staff.  Principals want to retain this "right" which often makes for difficult bargaining on the issue.

C.
Written Reasons for Denial of Request.  This is a concession and should not be proposed initially.  The importance of the suggested language is two-fold:

(1)
It provides the bargaining unit member an opportunity to discuss the issue with the appropriate administrator, and

(2)
It begins the compilation of a list of reasons for denials.

5.
The Rationale and Procedures for Involuntary Transfers
Involuntary transfers often create a highly emotional situation for the affected employees.  Ideally, many educators would like to have the PA give them the right to say, "No, I refuse to be transferred", and make it stick.  Realistically, an inflexible policy is difficult and impractical to achieve.  Many districts have declining enrollment or student populations that move.  New schools open.  Involuntary transfers have to take place since the district's revenues are dependent on student enrollment.  Hence, the objective of this section should be to provide a fair and equitable basis for determining who will be transferred when an involuntary transfer must occur.

Involuntary transfers usually occur for two basic reasons (a) the district has legitimate reasons to shift personnel such as declining enrollment; and (b) a perceived "competency" problem or personality conflict with the principal and/or other employees exists.  The first reason is more managed than the second as it usually is objective and does not reflect on the “value” of a person.  The second reason is more difficult as it involves the “value” of a person and arises out of a perceived "competency" problem or personality conflict.  Striking a balance between protecting the bargaining unit member's rights and meeting the district's needs can be difficult.

Members have the right not to be penalized because of bad planning or malicious intent on the part of management.  The association has the right to participate in management decisions and protect members.  Whether management agrees, the association generally reflects the interests of its members as educators and it is a turn-of the-century (19th, not 21st) mentality that ignores or denies the concerns of employees.  The proposal is a request to hire, assign, and transfer employees by a set of rules.

6.
Counterproposal.  If district seniority cannot be secured in the PA, a counterproposal could be:  

If an involuntary transfer is to occur for reasons other than a decrease in students or change in funding, it shall be for just cause.

The phrase "just cause" will limit the ability of management to act arbitrarily and capriciously, but, as in other cases, just cause depends on who is the final arbiter of its meaning.  If it is the superintendent or the board, the language is basically form without much substance.

Suggested Language - Transfers Related to Performance
The district may involuntarily transfer an educator to improve his/her performance if the deficiencies in performance have been reflected in the evaluations of the educator.  Transfers for this reason shall be limited to no more than once in any consecutive three-year period.

Notes
The above language ties these types of transfers to the evaluation procedure which should provide adequate due process.  It also limits the district's option on the transfer of a given employee for performance deficiencies to only once every three years.  The district is thereby forced to ignore the situation or face it directly.  If, in the district's judgment, the employee continues to perform in an incompetent manner, it is the district's responsibility to dismiss the employee.

Advance Notice of Proposed Transfers.  

It is important to educators they be notified as soon as possible of any changes in their assignment, either by a transfer from one building to another or of a change in assignment within the same school.

The district will probably take the view it will not be able to make final determination of the assignments and locations by the end of the school year as situations will be changing by resignations and by refinement of enrollment projections over the summer.  There is some legitimacy to this.

Suggested Language (Concession):  

Prior to the end of a school year, bargaining unit members shall be notified in writing of their tentative assignments and work locations for the next school year.

If tentative assignments or work locations are changed during the summer, certificated employees shall be notified by mail, addressed to their current mailing address on file with the district.

Notes
For those PAs that have a sufficiently broad definition of transfer to cover assignment changes, as well as moving from building to building, this language gives a notification.  If assignment changes were not incorporated within the definition of transfer, the language quoted above would at least provide some minimal rights to employees for assignment changes.  As the local works under this language and abuses in assignment changes arise, the local can build up rationale for why the definition of a transfer should be changed in a subsequent contract.

A change in assignments should include an appeal procedure with a neutral party making the decision or at least a recommendation.

Subject:
Salaries 
Issue:

Salaries 
Purpose
*
To achieve a professional salary

*
To reward longevity, professionalism and accomplishment

Suggested Language
1.
The basic salaries of teachers covered by this Agreement are set forth in Appendix __
 attached to this Agreement.  The salary schedule shall remain in effect during the term of this PA.

2.
Newly employed teachers shall be given credit on the salary schedule set forth in Appendix __
 for each full year of teaching employment in any public (or private ) school, if the employment occurred within the 15 years immediately preceding employment.  [See Note 1]

3.
The credit shall be one year of credit for each one year of teaching, not to exceed nine years on the B.A. level, or 11 years for a person with an M.A.

4.
A credit up to two years for active military experience is given on a 1:1 basis, if the person received an honorable discharge, but the military credit together with any other credit cannot amount to more than the maximum credit set forth in paragraph 2.  [See Note 2]

5.
A teacher who is re-employed within two years after voluntarily resigning from the district shall be placed on the next step credit on the salary scale as though there had been no interruption of employment, unless the person qualifies for a higher step or lane.

6.
Compensation for extra duty assignments are set forth in Appendices.

7.
When the daily rate of extra pay or loss of pay is computed, the teacher's annual pay rate will be divided by 190. [See Note 3]

8.
Salaries will be paid biweekly with the first Friday after the beginning of school, and shall be in 26 equal installments, unless written request before September 1st is made for 21 payments.  The written request must be received in the payroll office.

9.
Teacher salary pay rates shall be adjusted for increased course work, consistent with pay levels in the salary schedules, effective the day necessary transcripts are received by the personnel office.  [See Note 4]

Notes
1.
Consideration should be given to private school employment, but it is not necessary.  A frequent problem is what constitutes a full year.  Consideration should be given to substitute teaching, part-time teachers who teach a full year, the teacher/administrator, and the part-time teacher/student.  These problems are only partially addressed in the language--it requires a "full year" but does not answer the half-day teacher problem.  By saying consideration should be given to an issue does not mean the PA has to make provisions for the problem.  One way to solve the problem is to provide, “Placement on the salary schedule is determined by the number of years the teacher has taught in public education.  Only time during which the teacher taught more than four classes is counted.  If a teacher taught less than one school year, the teacher may count one-third of a year for each three-month period fully completed.  Where the total number of periods taught is less than three, placement on the salary schedule is determined without the fraction.”
2.
The 1:1 ratio can be changed, i.e., 1:2, 1:3.


3.
Pay attention.  This number may change for your district.

4.
This provision requires the notice be received.  Many PA provisions merely provide the "notice be provided" to a certain office.  “Received” puts the burden on the individual to prove the notice was received.  "Provided" may mean the notice was merely mailed.  There may be a presumption a document mailed was provided.  Where the agreement provides the notice must be "personally delivered or mailed" the teacher can satisfy the notice requirement by asserting the document was mailed.  The distinction is also important where the district is required to provide notice.  Merely mailing the notice may be adequate.  For important notices, the teacher is better protected if the requirement is the teacher “receive” the notice.  One teacher mailed his credits to the district personnel office, but the district successfully argued it had not “received” a copy as the policy required.  Where the notice is important, consider requiring the document be mailed “return receipt requested.”
5.
Section 53A-3-411 (3) prohibits school boards from entering into a collective bargaining agreement that prohibits or limits individual contracts of employment.  Section 53A-3-411 (3) does not prohibit school boards from negotiating salary schedules and other terms and conditions of employment.  Technically, the CBA need not contain a sentence incorporating the language of § 53A-3-411 (3) because all contracts are deemed to incorporate applicable provisions of state law.  However, school boards will likely insist in their negotiations the CBA contain language something like “notwithstanding this agreement, the board reserves the right to enter into individual contracts of employment when deemed necessary by the board.”

The Association should insist on including language the reads something like, “unless the board of education makes a finding in its sole discretion  it is necessary to hire (insert name of individual) the employment contracts of all individuals employed by the board as classified educators will be hired according to the terms and conditions of this CBA.”  The Association might also try, “contracts of employment shall not be changed during the contract year except with the consent of the parties.”

Section 53A-3-411 (3) applies to individual contracts.  Accordingly, the local should bargain language providing exceptions to the CBA must be made on an individual basis, not by unilateral changes to the CBA.  The local should negotiate language providing, “as provided in § 53A-3-411 (3), the board of education may decide on a case-by-case basis to hire an individual classified employee on terms not necessarily consistent with the CBA.”

Local associations might negotiate language providing “no individual teacher’s contract shall be issued unless the association receives ___ days written notice of the time, date, and place the board will consider issuing an individual contract.”  Technically, this is a limitation on the authority of the board to enter into individual contracts and the board might object to the language on that ground.  However, a different approach might be, “the superintendent shall provide the Association written notice of the name, person and compensation paid to any educator not hired on the teachers’ or administrators’ salary schedule as negotiated by the representatives of those associations within one week after the individual is hired.”  

Section 53A-3-411 (3) is a limitation on the board’s authority to enter into a CBA restricting its ability to hire individuals on terms other than provided in the CBA.  Nothing prevents a board from adopting a policy providing that “all teachers hired by the district will be placed on the salary schedule negotiated between the board and the association.”  While we doubt that most districts would adopt the language outright, they might agree “unless compelling reasons are found by the board, all teachers hired by the district will be placed on the salary schedule negotiated between the board and the association.” 

Subject:
Adjustments to Salaries 
Issue:

Salaries 
Purpose
*
To compensate teachers for professional achievement

*
To professionalism and accomplishment

Suggested Language
1.
Teachers are certified by the National Board for Professional Teaching Standards shall receive an additional n percent of his/her regular monthly salary as long as the teacher is NBPTS certified. 
Subject:
Fringe Benefits 
Issue:

Fringe Benefits 

Purpose
To obtain fringe benefits commensurate with professional responsibilities.

Suggested Language
Coverage

A.
Long-Term Disability Insurance.  The District will pay the full premium for long-term disability insurance for each eligible employee.  Participation is mandatory (optional ?) for employees working 20 or more hours per week.  The long-term disability benefits are described in the attached "Exhibit __."
B.
Group Term Insurance.  The District will pay the full premium for group term insurance for each eligible employee.  Participation is mandatory for employees working 20 or more hours per week.  The group term benefits are described in the attached "Exhibit __."

C.
Vision Insurance.  The District will pay the full premium each month for a family vision insurance plan for each eligible employee.  Participation is mandatory for employees working 20 or more hours per week.  The vision insurance benefit is described in the attached "Exhibit __."

D.
Dental Insurance.  The District will pay the full premium each month for a family dental insurance program on the incentive plan for each eligible employee.  Participation in the dental insurance program is mandatory for employees working 20 or more hours per week.  The dental insurance benefit is described in the attached "Exhibit __.

E.
Health Insurance.   The District will pay the full premium for family hospital and medical insurance for teachers working 20 or more hours per week.  The hospital and medical insurance is described in the attached "Exhibit __."  

F.
After ten years of service the District shall pay to Educators Mutual one percent of the teacher's gross salary to purchase a 401 (k).  Each teacher for whom such investments are made shall retain all non-forfeitable rights and shall have full control over the tax-sheltered annuity, including the right to convert to cash at any time. (See Note  4)

G.
Other coverages (this is for you to figure out; don’t just leave it blank).

ALTERNATE LANGUAGE  

A.
Coverage

The District will establish an insurance pool with a total of $350 per month for each certificated employee.  District payments to the pool will be based on full-time staff.  The District's obligation to pay for insurance benefits is limited to the monies contained within the pool.

B.
The remaining provisions are similar to A through G above.  The word "mandatory" as used in connection with coverage, may be changed to "optional" where the Association desires to allow flexibility and where the insurer is willing to allow optional participation.  Many insurers will not allow optional participation in some lines of insurance.

Notes
1.
One common problem for associations is negotiating fringe benefits.  However conceptualized and explained, it is mostly money out of teacher's pockets and certain individuals within the group benefit more than others.  Historically, Utah educators have wanted good hospital/medical insurance.  Part of the reason is our larger families.  The price for the coverage has been borne by single employees.

2.
The last sentence in each of the benefit paragraphs states the plan is attached.  Too often this is not practical because of the size of the documents.  At least 50% of the time the attachments are not attached.  A better way to describe the plan is to describe the plan, e.g., "The health benefits are described in policy no. _______ issued by (insert name of insurance company) bearing a date of July 1, 200_."

3.
Because of a recent holding by the United States Supreme Court, some teachers are concerned about the district unilaterally changing benefits or excluding certain illnesses.  Because the plans are incorporated into the PA, they may not be changed during the term of the PA.  Utah insurance law prohibits insurers from changing benefits more often than once each year during the term of the insurance contract.  To satisfy those who want absolute certainty, you might consider adding a section reading, "No benefit herein described may be changed during the term of this PA."

4.
Item F. above is an example of creative thinking.  Other benefits are available from Educators Mutual and other providers.

5. No language was written for retirement because Utah law provides for retirement for district employees.  The terms and conditions for participating in the state retirement system are set forth in statute and may not be varied by a negotiated agreement.  The same is true for Social Security, workers' compensation and unemployment insurance.  These are programs which should not be bargained.  This does not mean the PA cannot enlarge on some of the programs, e.g., districts can provide early retirement incentive programs.

Subject:
Early Retirement and Other Post-Employment Benefits (OPEBs),
Issue:

Costs, Changes in Policies
Purpose
To clarify the benefits retired employees receive

Suggested Language

1.
EARLY RETIREMENT INCENTIVE.  Employees are eligible for early retirement if they have been employed by the District a minimum of ten years and are 55 years or older.


1.2
The early retirement incentive (ERI) is $7,500 for the first year after retirement and $7,500 for year two (for a total of $15,000), which cannot be taken as a lump sum unless the employee requests all or part of the money is be used to purchase years of service as provided by Utah retirement law, in which case the District shall pay the current dollar value of the benefit due pursuant to as provided in this section directly to the Utah Retirement Systems (URS) Office.  The current dollar value will be mutually agreed by the Superintendent and local president.  When the early retiree requests all or a portion of the total ERI be paid to the URS to purchase retirement credit in the state system, the dollar amount of the ERI remaining after purchase of URS service credit will be paid in equal amounts annually to the early retiree according unless the amount is less than $7,500 in which case the unpaid balance shall be paid to the retired employee at the beginning of the second year after retirement.


1.3 
The two-year period during which the ERI is paid begins the day the employee retires as shown on the records of the District.  Each ERI will be paid during the first week District conducts its regular business after the anniversary of the day the retiree retired.  Unless the early retiree otherwise directs the District in writing, the payment will be mailed to the early retiree at the address shown on the District’s employment records as the employees last residential address.


1.4  
The early retiree can designate a beneficiary for the ERI. If the retiree dies before receiving all of the ERI, it will be paid to the retiree’s beneficiary as directed by the retiree who shall receive the payment in place of the retiree.  If no beneficiary is designated, the District shall make the payment to the retiree’s spouse, but if the retiree has not designated a beneficiary and has no spouse, the District has no obligation to continue to make the payment.


2  INSURANCE.  The District will pay single health insurance premiums for retired Employees for five years after the date of their retirement.  If the retired Employee becomes eligible for Medicare during the five-year period, the District will cease paying for health insurance, but will pay the supplemental premium to Medicare (or to the retired employee) for the balance of the five-year period.  The payment for supplemental Medicare shall be sufficient to purchase a supplemental Medicare policy, that when combined with the Medicare, provides a benefit substantially similar to that provided to a majority of the then current employees of the District.  Retired Employees may participate in District’s group health insurance, if permitted by District’s insurance provider, until s/he reaches age 65 by paying to the District the monthly amount required by the District’s group insurer for single individuals.  If the retired Employee is ineligible to participate in the District’s group insurance, the District shall use its best efforts to find an insurer that will provide the retired Employee with the same or equivalent coverage as provided for the majority of the then actively employed Employees.

ALTERNATE LANGUAGE  

.
The District shall pay the hospital/medical premium (single person coverage) for each certificated employee employed by the District full-time more than 20 years who retires from the District for four years after the employee retires.  “Retire” means the employee is eligible to receive and has applied for retirement benefits from the Utah Retirement Systems.  The employee may elect to pay the cost for dependent coverage.  Any employee who elects to have dependent coverage must pay to the District or as the District directs the amount of dependent coverage premium one or before the 15th day of the month preceding the day the District pays the District’s insurer.  The District shall notify the retired employee of any changes in the due date at least 30 days before the effective date of the change.


Retired employees and their dependents who participate in the benefit provided by this section shall be placed in the plan in which a majority of the certificated employees participate which plan may change from time to time.

Notes
1. As of the date of this draft, ERIs and OPEBs have become controversial due primarily to the considerable costs of post-retirement insurance premiums.  Due to changes in coverages and carriers, districts and associations should retain flexible language in the ERIs and OPEBs to allow changes in carriers and coverages.  Also, it is unclear whether OPEBs may be reduced solely on the basis of the employee reaching age 65 (or qualifying for Medicare – which is a proxy for age).
2. The term “eligible for retirement” is often intended to mean “eligible for and takes retirement.”  Many employees are eligible for URS retirement but may not take it.  Be certain the ERI and OPEB language are clear on the point.  The PA may only mean eligible for URS retirement and might not require the employee to apply for URS retirement; or it may require both.

3. Most District policies and PAs are unclear about what a retired employee is entitled to by way of post-employment hospital/medical benefits.  A policy that merely provides the employee is entitled to hospital/medical benefits may entitle the employee to the plan in effect on the employee’s retirement date.  What happens if several years later the District purchases a plan with substantially fewer benefits or higher co-payments and deductibles?  
4. Post-employment benefit provisions are difficult to draft because of the many options possible.  Is the health benefit available only to the employee or should it include the employee’s spouse?  Should it include dependent children?  How much should the employee pay for him/herself and his/her dependents?  If the employee is to pay part of the premium, how is the employee to be notified of premium changes?  Some districts prepay the premium; others pay at the end of the month or sometime during the month.  How is the employee to be notified of changes in the payment due date?
5. The foregoing language addresses only part of the notice problem.  Retired employees may forget to pay the premium on time.  Obviously, the District will notify the insurer the premium has not been paid and the coverage will be canceled.  Who is responsible for providing notice of changes in address or missed or late payments?  The District should be responsible for notifying retired employees of policy or premium changes at least n days before the change becomes effective.  The employee should be responsible for notifying the District (or the insurer) of changes in his/her address.  Should the PA provide extensions for unpaid premiums or to give additional notice to retired employees over age 75?
4. Often, Districts provide more than one plan.  Unless the PA is clear, the employee can argue he/she should be on the best plan.  By tying the benefit to the majority of employees’ plan, the retired employee is most likely to be in the “average” benefit group.
5. The PA could include language allowing the employee to “buy up” to the plan offered by the District that includes the best coverage or lowest co-payments and deductibles--a bad idea because it allows adverse selection against the best plan.
6. In drafting insurance benefit provisions, keep in mind benefits change from year-to-year and plan to plan.  What the District has this year may not be available next year.  If a District promises a specific benefit and cannot find a provider, the District becomes the insurer of the benefit.  Do not tie long-term health and hospital benefits to a particular provider or plan.  Leave some flexibility for long-term changes.  (Note: this does not preclude naming a particular provider or describing a particular benefit package for one or more years.)  What provisions can be made for a policy that provides a PPO or HMO health plan with providers only in Utah?  It would be wise included in the PA a provision allowing the insured the option to continue in the District plan or to pay the person an equivalent amount of money to purchase his/her own insurance if they live outside of the PPO or HMO service area.

Subject:
Insurance Provider
Issue:

Quality of Product, Reliability
Purpose
*
To insure the quality and consistency of service provided by the Insurer

*
To prevent the District from changing to a "cheaper" plan that lowers benefits

Suggested Language
The personal benefits described in this PA will be provided by (insert name of insurance provider), or an insurer mutually acceptable to the parties (or the Association).

ALTERNATIVE 1.  The District shall not change the insurer of the personal benefits provided to certificated employees of the District without first giving the Association written notice at least 30 days before any final decision is made regarding change of insurers.

ALTERNATIVE 2.  The District shall not change insurers or benefits except with the consent of the Association.

ALTERNATIVE 3.  The District may hire an insurance consultant to advise it on personal insurance benefits.  If the District considers hiring a personal insurance consultant, it shall advise the Association it is considering hiring a consultant . Before a consultant is hired, the District shall establish the qualifications of and criteria for the consultant.  The Association is entitled to be notified of and have a representative participate in all District meetings in which the qualifications of and criteria for the consultant is considered and recommendations for hiring are made.  The Association is entitled to be notified of and have a representative present at all meetings in which the consultant is advised of the personal insurance requirements of the district and in which the consultant makes recommendations to the District.  The District shall provide the Association with copies of all communications to and from the consultant.
Notes

1.
Districts prefer to retain control over selecting the insurer.  It is possible to negotiate the insurer.  Most districts will permit teachers to participate in drafting the benefit design plan and consider the final selection of insurer to be a management decision.  Traditional labor unions negotiate the benefit package and name the insurer which is usually the union pension/insurance fund.  There is no reason why the name of the insurer should not be included in the PA. 

2.
Obviously the first provision is stronger.  The second provision prevents the association from being surprised by a last minute announcement changing insurers.

3.
Some districts are self-insured.  Where the district is self-insured, the language should use the term "insurance administrator" or whatever the administrator of the insurance fund calls itself.

4.
If the district argues it is unlawful to bind itself to a particular insurer, insert the phrase "during the term of this agreement" at the end of the suggested language.  It is only unlawful for districts to enter into agreements without a termination date.  The law which required bidding was repealed in 1992.

5.
In some cases, a particular company may insure certain benefits while another company insures other benefits.  It is possible to break out the benefits, e.g., "The district shall provide hospital, medical, vision, dental, short-term disability, and long-term disability through NAME OF COMPANY.  Life insurance shall be provided through NAME OF COMPANY."  Lines of insurance which provide insurance for individuals related to health, etc. are often called "personal" insurance or benefits. 

6.
Alternative 1 is a status quo provision.


7.
Remember, the terms and conditions of employment, including fringe benefits, expire with the PA.

8.
The Utah School Boards’ Association has arranged with a long-term disability provider to provide long-term disability to districts for which the USBA receives part of the commission (by another name however).

Subject:
Leaves of Absence
Issue:

Terms and Conditions of Employment
Purposes
*
To provide sick leave

*
To provide maternity leave

*
To provide special use of sick leave

*
To provide personal leave

*
To provide sabbatical leave

*
To provide leave without pay

*
To provide military and public office leave and time for jury duty

*
To provide adoption leave

*
To provide Association leave

Suggested Language
SICK LEAVE.  Sick leave is only for illness, accident, or recuperation for an illness or accident (herein jointly "disability").  Misuse of disability leave is unethical, unprofessional, and a breach of the teacher's employment obligations.

  1.
Provisional teachers are entitled to 10 days' sick leave annually with full pay, cumulative to 20 teaching days.

  2.
When the effective date of appointment of a teacher is before the beginning of the second semester of any school year, he/she will be given credit for the full annual sick leave allowance.

  3.
When the effective date of appointment of a provisional teacher is on or after the beginning of the second semester, the teacher will be given credit for five days' sick leave allowance.

  4.
One additional day of annual sick leave will be added for each additional contract month served beyond the regular school year.

  5.
Verification of any illness, accident or recuperation may be required any time a teacher is absent from work.  If verification has not been required sooner, the teacher shall furnish such verification, on or before the 21st calendar day of disability, using the district's "Verification of Employee Disability" form.  The form must be submitted to the teacher's principal or immediate supervisor, with a copy to the district personnel office.

  6.
A teacher whose personal illness or disability extends beyond his/her accumulated sick leave shall be granted a leave of absence of up to one year without pay or increment.  Request for such leave must be accompanied by a statement from a regularly licensed medical doctor and/or licensed osteopathic physician the leave is necessary.

  7.
On returning from the sick leave, a teacher will be assigned to the same position, if available, or if not, to a substantially similar position for which he/she is reasonably qualified.

  8.
Regular contract teachers are entitled to extended sick leave with full pay up to a maximum of 180 school days.

  9.
Teachers may use sick leave for any serious illness of a member of the immediate family, or of any other person who is a member of the same household as the teacher.

10.
The “immediate family” is a husband, wife, father, father-in-law, mother, mother-in-law, daughter, daughter-in-law, son, son-in-law, brother, brother-in-law, sister, sister-in-law, grandchildren, grandparents, or any other person who is a permanent member of the same household as the employee.

11.
Sick leave under this provision may not be used for extended convalescent care.

12.
The District may require verification for any family illness for which special use of sick leave is requested.  After three days' absence for family illness in any one school year, the teacher shall furnish verification in the form requested by the District of any family illness for which special use of sick leave is requested.

13.
After five days' absence for family illness in any one school year, the teacher involved shall pay the cost of substitutes needed for any further use of special sick leave granted for family illness.

14.
Teachers are entitled to three days special use of sick leave in the event of a death in his/her immediate family.

15.
Additional special use of sick leave without loss of pay may be granted by the superintendent.

PERSONAL LEAVE.  Teachers are entitled to one day per school year personal leave.  Personal leave can be taken for any reason.  If the paid leave day is not used during the contract period, the teacher will receive an amount equal to the current daily minimum substitute rate.  In addition, three additional days each year can be taken for the cost of the substitute.  (The employee will be charged the current daily minimum substitute rate.)

1.
At least 24 hours' notice must be given to the principal before taking personal leave, except in emergencies.

2.
A maximum daily limitation may be established by the building principal on the number of teachers who can take personal leave.  Unless otherwise determined by the building principal, the maximum number of teachers who can take personal leave each day is one per each number of teachers employed at the school.  Personal leave may not be taken if no substitute is available.

SABBATICAL LEAVE.  Sabbatical leaves of absence are granted for professional improvement on recommendation by the superintendent and the approval of the Board of Education, subject to the following conditions:

  1.
Requests for sabbatical leaves of absence must be received by the superintendent in writing in such form as may be required by him/her not later than February 15 of the year in which the sabbatical is requested.

  2.
Teachers will be notified by March 15 as to the disposition of the request.

  3.
The teacher must have completed six consecutive full school years in active service as a regularly employed staff member in the district in order to be eligible to request a sabbatical leave.

  4.
Teachers on sabbatical leaves of absence will be paid at one-half of their annual salary rate.  On return, the teacher shall be placed on the next step on the salary schedule.

  5.
Payments will be made on the basis of one-tenth of the remuneration amount each month for a ten-month period.  The first payment will be made at the end of the first month of effective sabbatical leave.

  6.
A sabbatical leave of absence may be extended as a leave of absence without pay or increment for an additional year.

  7.
The teacher shall sign a written agreement with the Board agreeing to return to employment with the district for two full years following the leave, or to reimburse the district for the total amount received during the leave unless circumstances merit the Board make an adjustment.

  8.
The teacher returning from a sabbatical leave of absence for professional improvement shall submit to the superintendent a report containing transcripts of all college and university study while on leave, a description of travel, and other items of information pertinent to an evaluation of his/her program.

  9.
The medical, surgical, hospitalization, and life insurance program will be provided for teachers on sabbatical leave.

10.
The medical, surgical, hospitalization and life insurance program will not be provided for teachers whose sabbatical leave has been extended, without pay, beyond the one-year leave.

    
11.
The number of teachers to be granted a sabbatical leave during a school year shall not exceed one-half of one percent of the total certificated staff.

    
12.
Teachers returning from a sabbatical leave will be entitled at the end of the leave to the position they left, or to a position comparable to the one vacated.  The teacher hired as a replacement shall be notified in writing at the time of appointment the appointment is for the length of the regular teacher's leave only.

LEAVES OF ABSENCE WITHOUT PAY.  Teachers with two years of continuous and current experience in the district are eligible to apply for a leave of absence without pay.

1.
Leaves of absence without pay shall be granted for reasons of newborn care or adoption.

2.
A limited number of leaves of absence without pay for other reasons (including but not limited to health problems and graduate work at a university) may also be granted by the superintendent after consultation with the principal and with approval of the Board.

3.
Teachers shall submit a written request stating the purpose of the leave, the length of the leave, and the beginning and ending dates.

4.
Leaves of absence without pay may not exceed two full semesters.

5.
Teachers returning from a leave of absence without pay will be entitled at the end of the leave to the position they left, or to a position comparable to the one vacated.  The teacher hired as a replacement shall be notified in writing at the time of appointment the appointment is for the length of the regular teacher's leave only.
6.
Teachers who plan to return at the beginning of the first semester must notify the district personnel office in writing no later than March 15.  Teachers who plan to return at the beginning of the second semester must notify the district personnel office in writing no later than November 15.

7.
On returning from a leave of absence without pay, the teacher will resume contract status as a contract teacher.

MILITARY, JURY DUTY, AND PUBLIC OFFICE LEAVE.  All contract teachers are eligible for military leave, jury duty, and public office leave.

ADOPTION LEAVE.  In addition to any other benefit provided for adopted children, teachers who legally adopt a child who has not previously been a member of the immediate or extended family of either parent, may take up to three days paid leave.  The adopted child must be under the age of 18, and any leave to be considered adoption must be taken within 20 calendar days of the date on which the child is placed in the home of the adopting parent(s).

ASSOCIATION LEAVE.   The Association will be allowed up to n 
  days of paid Association Leave for teachers to be released from their normal duties to perform duties that directly benefit education within the District. 

1.
Ordinarily those duties include:

a. Advising the District’s bargaining team about the needs of teachers, promoting educational benefits for students, teachers, administrators, the education association, and the Board.

b. Acting as representative of the educators employed by the District in any meeting with District representatives, consulting with district employees in preparation for such meetings, and preparing documents for use in such meetings.

c. Conducting meetings of employees of the District.

d. Participating in any meeting organized by an administrator acting as an agent of the District.

e. Participating in meetings of colleagues from around the state that enables the employee to provide in-service training to other educators in the district.

f. Insert other duties that the District and Association can agree on.

2.
Any employee receiving paid association leave shall:

a. Document the time of association paid activities on forms provided by the District.

b. Be under the supervision of the superintendent or the superintendent’s designee. 

c. Account for the costs and expenses of the leave that shall be determined by the district based on an hourly rate that includes salary and fringe benefits. 


3.
The Association will reimburse the District the cost of any paid association leave activity if it is determined by the Association and the District the activity has no direct benefit to education within the District.   If the Association and District are unable to agree about the activity or the cost, the matter will be submitted to binding arbitration before a person selected by the parties who shall hear and decide the matter according to the commercial rules of arbitration of the American Arbitration Association, each side to bear its own costs.  If the parties cannot agree on a person to hear the matter, the arbitrator will be selected by the AAA.  The District shall reimburse the Association office and secretary expenses reasonably related to the employee’s duties that directly benefit the school district, but such reimbursement shall only be an offset against any Association reimbursement due the District by the Association or the employee and is not to exceed the amount of the reimbursement due the District.

4.
No person shall engage in any political activity for the time the person is being paid association leave.  As used in this subsection:

a. “For the time” means the time during a 24-hour day the person is being paid association leave.  It does not include any time the person is not being paid association leave as shown on the person’s association account for costs and expenses form.

b. “Political activity” includes (1) actively campaigning for candidates for public office in partisan or nonpartisan elections; and (2) fundraising for political organizations, political parties, or candidates.

5.
The Association and District agree a willful violation of § 53A-3-425, Utah Code Annotated 1953, or of this section is cause for disciplinary action under § 53A-8-104, Utah Code Annotated 1953.

[See notes]

ASSOCIATION PRESIDENT LEAVE.  The Association president shall be a released time local president.  During the time the Association president is a released time local president, the District shall continue to pay the person on the same step and lane as though the person continued to be a teacher teaching for the District together with the same benefits such employee would have.  The District shall bill the Association 50% of such costs monthly and the Association shall reimburse the District the amount billed within five business days after receiving the bill.  The Association, Association president and District agree 50% of the local president’s time is “paid association leave” during which time the local president is to perform duties that directly benefit the District.


(Insert ¶¶ 1 through 5 from Association Leave language immediately above.)

Note -- Leaves.  


ASSOCIATION LEAVE.  The Association leave provision must now comply with §53A-3-425, Utah Code Annotated 1953, enacted by the 2002 Utah legislature.  The literal language of the statute is  “[p]rior to any school district’s employee participation in paid or unpaid association leave, a local school board shall adopt a written policy that governs association leave.”  The key words are “before” and “policy.” Technically, policies are not negotiated contracts.  Boards may argue  the law precludes it from negotiating the leave provisions.  That’s true, but only as to matters set forth in the statute and the statute’s proscriptions apply to “paid” association leave.  The District can both enter into an agreement covering association leave and adopt an identical policy.  


While §53A-3-425 does not preclude the Board from entering into a contract with the local association regarding association leave, the agreement must be consistent with the statute.  Additionally, it is probable because the language of §53A-3-425 is mandatory and uses the word “policy,” a contract covering the same subject matter is unenforceable as against the board. However, as section (3), above (p. 87), requires the district be reimbursed where the association leave activity does not provide a direct benefit to education within the school district, the association may argue there must be a contract if it is to be obligated to reimburse the district! 


The key to complying with §53A-3-425 will be the reporting form.  A properly drafted form will contain (a) the name of the form, (b) a description of the duties performed by the employee, (c) the date of the duties, (d) the times the duties were performed, (e) a place for the approval of the activity by a supervisor, and (f) a cost and expense section.  Because the statute calls for reimbursement of duties not providing a direct benefit to the district, the form might include a column for the association’s concurrence the duty was or was not a direct benefit to the school district.  This is not necessary because any duty not approved would be subject to reimbursement by the Association or the individual.  Obviously, recovering the cost from an individual could be a problem in more ways than one.

Note -- Leaves.  

1.
Compare the provisions from the Family Medical Leave Act listed in the Family and Medical Leave section.

2.
The PA cannot provide lesser benefits for maternity leave than for other illnesses, but it may provide better benefits than for other illness leaves.

3. The association and the district cannot agree to benefits less than provided by the FMLA, but the agreement may provide for better benefits .i.e., paid sick-leave, or  the district will permit taking all paid sick-leave, personal leave, and sick-bank leave before the employee is required to take unpaid leave.

4. The statute is ambiguous in the use of the words “duties” and “activities.”  Most of the statute uses the term “duties” to discuss association leave that directly benefits the district.  The term “activity” is used in connection with political events.  However, the reimbursement section uses the word in connection with “paid association leave activities that do not provide a direct benefit to education . . ..”  It might be argued  the only reimbursement required would be for political activities.  But engaging in political activities is grounds for dismissal under subsection 4!

5. Both the statute and a suggested form are attached in the appendix to this PA.  

Subject:
Catastrophic Sick Leave Bank
Issue:

Terms and Conditions of Employment
Purposes
*
To provide extended sick leave

Suggested Language
CATASTROPHIC SICK LEAVE BANK. 

 1.  The District will establish a catastrophic sick leave bank (“CSL Bank”) from which eligible educators may draw leave as provided in this section.  To participate in the CSL Bank, an educator must sign a “Participation in District Catastrophic Sick Leave Bank Application form” in which the applicant designates one of his/her sick leave days as a CSL Bank day.  The day is placed in the CSL Bank and is not available to the educator as a day of sick-leave.  The completed form must be delivered to the personnel director on or before October 15 of each year.  The total number of sick leave days designated by participating educators is the total number of sick leave days available from the CSL Bank.  Unless the Association and District otherwise agree, there is no carryover of CSL Bank days from one school year to the next.

2.  Only educators who have (1) contributed to the CSL Bank and (2) have exhausted all other paid leave are eligible for CSL.

3.  Only educators who have participated in the CSL program for at least 12
 continuous months prior to requesting CSL are eligible for CSL.  Requests for CSL must be made in writing and delivered to the director of personnel.  An educator who works during the summer months must participate during the summer months to be deemed continuously participating.  Educators who do not work during the summer months are deemed to have no break in service due to not working during the summer months.  The use of sick leave during the 12-month period is not a break in service.  A CSL request must be on a form provided by the District and include a statement of reasons for the request, the name of the applicant’s health care provider, a written statement from the health care provider in which the provider describes the illness and the severity of the illness, the anticipated duration of the illness, the date the educator is expected to return to work, and the number of sick leave days requested.  The District may require at its own expense, as a condition of granting or continuing to grant CSL,  the applicant submit to an examination and testing by a health care provider designated by the District.  The District may also require the applicant to execute an authorization and release in which the applicant authorizes the District to receive from any person providing health care services to the applicant medical information related to the request for CSL.

For all other requests for CSL Bank, the application may be submitted any time after the educator has completed the CSL Bank Application form.  Requests for CSL must state the reason(s) for the request and include a written statement from the educator’s health care provider in which the provider states the nature and severity of the illness, the anticipated duration of the illness, the date the educator is expected to be able to return to work, and the number of sick leave days requested.  The District may require at its own expense, as a condition of granting CSL, that the applicant submit to diagnosis by a health care provider named by the District.

4.  Only disabling, extended illnesses are eligible for CSL.  Life-threatening illnesses or severe accidents requiring extended recovery periods will be given first priority.

5.  The District may approve, deny, or approve only a portion of the CSL requested.  

Note -- Catastrophic Sick Leave Bank. 

1.  
The District may want to limit the number of CSL days an employee can take.

Suggested Language:

CSL sick leave shall not exceed (1) 100 leave days per employee during any consecutive 12-month period and (2) 100 days cumulatively for the same illness or recovery. 

2.
Many districts that have some form of CSL create a CSL bank committee to administer the program.

3.
While it may be tempting to limit CSL to specific kinds of illnesses, both state and federal law govern the kinds of limitations an employer may impose on employees.  Pregnancy cannot be treated differently than any other illness and as of the date of this publication the federal government was considering limiting the kinds of exemptions health care providers could place on mental illness.

4.
Because the CSL bank is similar to a short-term disability policy, review the district’s short-term disability policy for ideas on inclusions and exclusions.

5.
The section granting the district discretion to approve all, a portion or none of the CSL days requested must be carefully monitored.  If women are granted proportionally more days, or if minorities are granted fewer days, the district is subject to charges of discrimination.  On the other hand, the more detailed the guidelines for granting or denying CSL days, the more difficult it may be to identify the truly needy from those who are not.

Subject:
Family and Medical Leave
Issue:

Terms and Conditions of Employment
Purposes
*
To provide personal and family sick leave

*
To provide maternity leave

*
To provide special use of sick leave

*
To provide adoption leave

Suggested Language
FAMILY AND MEDICAL LEAVE.  An employee who has been employed at least 12 months and has worked 1250 hours (or an average of 24 hours per week) is eligible for family and medical leave.  

Family and medical leave is the unpaid leave for family or medical reasons for a period of time up to 12 weeks during any 12-month period.  Employees returning from family or medical leave are to be reinstated in the same or an equivalent position on returning to work.

Any eligible employee is entitled to take up to 12 weeks of unpaid leave during any 12-month period.  An employee may elect to take paid family and medical leave prior to taking unpaid family and medical leave.

An eligible employee is entitled to take leave (1) on the birth or adoption of a child; (2) when he or she is needed to care for a child, spouse or parent (close relatives) with a serious health condition; or (3) when the employee has a serious health condition that makes the employee unable to perform the functions of his or her job.  A serious health problem is an illness, injury, impairment, or physical or mental condition requiring inpatient care in a hospital or residential facility or continuing treatment by a health care provider.  Leave for the birth or adoption of a child must be completed within one year after the birth or adoption of the child.

The district may require a request for leave because of a serious health condition, whether of the employee or the employee's close relatives, be supported by a certification issued by a qualified health care provider.  The certification must (1) include (a) the date on which the serious health condition commenced, (b) the probable duration of the condition and (c) any other appropriate medical facts regarding the condition and (2) state (a) the employee is unable to perform his or her job functions or (b) the employee is needed to care for the close relative who is suffering from the condition.  The district may also require the employee to provide subsequent recertification on a reasonable basis, and a certification the employee is able to return to work.

The employee may take intermittent leave if medically necessary.  Where the employee requests intermittent or reduced leave due to planned medical treatment, the certification must include the dates of the treatment and expected duration.  Intermittent or reduced leave requested for other reasons also requires certification of the medical necessity of the schedule.  The parties may agree to intermittent leave even if not medically necessary.

Where the district has reasonable cause to doubt the certification, it may require at its own expense, a second opinion from a qualified independent health care provider appointed by the district.  If the second opinion differs significantly from the first opinion, the district may at its own expense require the employee to obtain a third opinion from a qualified health care provider agreed to by the district and employee.  The third opinion is binding on the parties.

When the family or medical leave is foreseeable, the employee must give the district 30 days' notice of the date the employee intends to take family or medical leave.  Where the employee does not have 30 days within which to give notice, the employee must give notice as much in advance of the date or dates leave will be taken as possible to avoid disrupting the district's operations.

During the time an eligible employee takes family or medical leave, the district shall maintain coverage in its group health insurance plan under the same conditions as full-time employees, but the district may recover the cost of the premium for the leave period if the employee does not return to work.

All benefits of employment which accrued prior to taking family or medical leave are retained by the employee on his or her return to work.

ALTERNATIVE LANGUAGE

The District agrees to comply with the requirements of the Family and Medical Leave Act.
Notes - FMLA
1.
The suggested language strictly complies with the requirements of the Family and Medical Leave Act of 1993 (FMLA).  (It is unlikely school districts will permit employees to elect between unpaid leave and paid leave.)  Where employers cash-out employees, the district is likely to try to force the employee to use vacation and sick leave.

Additionally, most districts have better medical leave provisions already in place.  The FMLA provide improvement in some districts in three areas:  childbirth, adoption leave, and family sick leave.  FMLA may also provide better coverage to teachers in their early years of employment in some districts where the sick leave days are cumulative at a low rate, i.e., one day per working month.  Some districts have 180-day medical leave policies for most of their employees; it is unlikely FMLA will improve these benefits.
FMLA may improve benefits where FMLA rights accrue after the teacher has used all of his/her other leave.  The FMLA does not require the 12-week period be in addition to other leave.  Carefully drafted language may provide the “teacher may take a 12-week unpaid leave after exhausting all other paid leave.”  Conversely, if the FMLA unpaid leave is taken first (e.g., at the election of the employee) the employee would be eligible for the district's paid leave.  The only reason for taking the unpaid leave first would be to protect the employee's job where he or she thinks the district might fire him/her after 12 weeks and the employee knows the illness will last longer than the paid leave.
2. Teachers have rights under the FMLA.  FMLA rights are established by law and are not subject to reduction by a PA.  Almost all school employees qualify for FMLA if they have worked for the district for at least nine months.  FLMA presumes teachers employed at least nine months are eligible for FLMA coverage.  Covered employees are entitled to 12 weeks of unpaid leave during any 12-month period for the birth, adoption or foster care placement of a child, to care for a sick family member or the employee’s own serious health condition.  Leave may be taken intermittently or on a reduced leave schedule, employees must be able to return to a previous position, or equivalent position after completion of leave, group health benefits must continue while the employee is on leave, employees are generally required to give 30 days notice for foreseeable leave, and the district can require a medical certification and two subsequent opinions to justify leave for serious health conditions.
3. FMLA permits districts to require employees to first use accrued vacation, personal leave and medical leave prior to providing unpaid leave.  FMLA does not require the total leave period; whether paid or unpaid, exceed 12 weeks.  FMLA permits the district through policy or a PA to provide more benefits and greater flexibility as to when and how the leave is taken and paid.

4. Some districts resist placing the requirements of FMLA in the PA for the reason “it is the law and we cannot change it.”  This is correct, but you can negotiate better benefits than the law requires.

5. Before FLMA days begin to run, the district must advise the eligible employee his/her sick leave is part of the FLMA 12 weeks of compensated or uncompensated leave.  If the district allows a teacher to take “n” number of paid sick leave days without first advising him/her the days are included in the FLMA days, then those days are not part of the FLMA’s 12 weeks of leave.

6. FLMA leave days may be paid or unpaid; the FLMA does not address that issue, but if the district’s policies require paid sick leave days, then the employee is entitled to be paid.

7. The Alternative Language is an acceptable approach but it does not address additional benefits and it does not tell the employer or employee much about what is expected.
Subject:
Notification of Assignments
Issue:

Notice of Assignment

Purpose  

*
To enable teachers to plan ahead

*
To allow teachers who do not receive the assignment to look for other work
Suggested Language
All teachers shall be given written notice of their subjects and grade assignments for the next school year no later than the last day of the preceding school year.  If changes in assignments are necessary, affected teachers shall be notified as quickly as possible by personal communication or by registered mail.  If a change comes within 60 days of the start of the ensuing school year, the teacher may resign from the school district without penalty to his/her tenure status.

Subject:
Shared Assignments
Issue:

Rights of Teachers with Shared Assignments

Purpose
*
To provide job security

*
To establish priority rights

Suggested Language
1.
Teachers who had full-time employment but accepted a shared assignment, at the end of the shared assignment, have the right to return to full-time employment in the first available position for which they are reasonably qualified subject to seniority rights.  

2.
Teachers with seniority have employment rights over teachers with less seniority.

Notes - Shared Assignments
1.
Shared assignments are a good idea, but teachers who take shared assignments usually do not have benefits or if they have benefits, the benefits are of lesser quality.  

2.
In drafting a shared assignment provision, give consideration to full-time educators who either voluntarily or involuntarily become part-time employees.  Define their job rights.  

3.
The foregoing language does not resolve the rights of an educator who involuntarily takes a part-time assignment against one who decides to voluntarily take a part-time assignment except on the basis of seniority.  You may want to provide the educator who involuntarily accepts a part-time position greater rights to re-employment.  Section 2 would have to be revised:

ALTERNATIVE LANGUAGE
Teachers who involuntarily accept a shared assignment have the right to full-time employment over teachers who volunteer to take a shared assignment or who request a shared assignment notwithstanding greater seniority.

Subject:
Complaints Against Educators
Issue:

Process for Handling Complaints Against Educators

Purpose
*
To provide a process for handling complaints against educators

*
To provide protection for educators involving complaints against them

*
To provide administrators with a rationale for handling complaints in a defined way

Suggested Language
COMPLAINTS ABOUT EDUCATORS.  A “Complaint” is a verbal or written statement or allegation about the conduct of an educator alleging the educator is not performing his/her job or is engaging in conduct the person complaining finds unprofessional or objectionable.  The Complaint may be made by a student, parent, community member or another District employee.
If the Complaint indicates criminal conduct or child abuse the Complaint shall be handled according to the requirements of Utah law and District policy.

If the Complaint does not involve criminal conduct or allegations of child abuse, the Complaint shall be processed as follows:

1. If the Complaint is made to any member of the Board of Education or District administrator, the person making the Complaint will be advised to discuss the problem with the Educator against whom the Complaint is directed.

2. If the person making the Complaint indicates a reluctance to directly address the Educator, the person should be advised to talk to the educator’s supervisor who is ordinarily the building principal.

3. Supervisors receive many Complaints about educators and handle Complaints in various ways including informing the Educator or simply processing the Complaint and explaining to the Complaining party why the Educator does or does not do things the way the Complaining party wants.

4. If the supervisor believes the Complaint is sufficiently important, s/he should discuss it with the Educator.  The supervisor may at his/her discretion decide a conference between the Complaining party and Educator is advisable and require the Educator to attend the conference.

5. An Educator against whom a Complaint is made, on being advised of it by the supervisor of the Complaint, may request a conference with the party making the Complaint.  The supervisor shall arrange such a conference unless s/he determines such a conference is not in the Educator’s best interest.  The supervisor shall also suggest to the Educator recommendations for resolving the Complaint.  An Educator required to attend or who requests a conference with the Complaining party is entitled to the presence of an Association Representative in the meeting with the supervisor in which the possibility of being required to attend or of requesting a conference with the Complaining party is discussed.

6. The supervisor is responsible for arranging the time, place, persons present, and conduct of the conference with the Educator and Complaining party.
ALTERNATIVE LANGUAGE

6.
The supervisor is responsible for arranging the time, place, persons present, and conduct of the conference with the Educator and Complaining party, except if the Educator attends the conference, the Educator is entitled to have an Association Representative present at his/her discretion.


Notes – Complaints Against Educators
1. A Complaint against an Educator is a difficult problem for building administrators.  They receive dozens, if not hundreds, of comments that might be considered a Complaint.  Administrators exercise considerable personal discretion in handling complaints and usually do not inform the Educator about every complaint.  Educators might become paranoid if they knew about every minor complaint made.

2. A good administrator knows how to handle complaints; the administrator’s discretion is important.  The above language gives the Educator certain rights including having an Association Representative present in the meeting in which the strategy for handling the Complaining party is discussed, but it assigns ultimate responsibility for conducting the meeting with the Complaining party to the administrator.
3. Elaine TZ suggests not giving students the right to complain as it will encourage students to complaint against teachers.

Subject:
Released Time
Issue:

Released Time
Purpose
*
To allow Association officers to administer the agreement

*
To assist the district to implement district and Association policies

*
To provide assistance and professional development for teachers

Suggested Language
ASSOCIATION RELEASED TIME.  During each school year, the Association has the right to request the release of teachers for up to n
 work days for Association business, such as:  a) meetings of _________ ( insert name of the local association) governance or various governance functions of organizations with which the Association is affiliated, b) teacher training workshops, conferences, or seminars, or c) to represent employee groups in bargaining or grievance processing on behalf of affiliated organizations in the school district.  No released time may be used for direct, demonstrative support in labor disputes.  After the Board has released Association members for more than n* days, the Association shall reimburse the district the cost of the substitute for all additional release days.

The Association shall notify the District in writing two days in advance, except in case of emergency, of teacher absences for Association business.

RELEASED TIME FOR COMMUNITY SERVICE.  To demonstrate the Board's support of the democratic process and its interest in better education, the Board shall provide:

1.
n38 days per school year leave with pay to those individuals who are duly elected local, political office holders such as municipal council members or members of the county board of commissioners.  The educator will pay the cost of the substitute.

2.
n38 days per school year leave with pay for teachers who are duly elected office holders in state and national professional, educational organizations.  Two additional days may be taken if the teacher pays the cost of the substitute, if a substitute is needed.

RELEASED TIME FOR ASSOCIATION BUSINESS.

1.
The District shall release the president of the Association from his/her normally assigned duties without loss of pay or other benefits.  The District will restore the president to his/her previous position, on the expiration of his/her term of office.

2.
The Association shall reimburse the District ___ % of the president's salary and benefits and ___ % of the amount paid to the Utah State Retirement System.

3.
The District shall grant the Association ____ paid leave days for use of its representatives to conduct Association business or participate in Association activities.  The Association shall reimburse the Employer ___ % of the cost of a substitute for the representative.

ALTERNATIVE LANGUAGE
ASSOCIATION RELEASED TIME.  The Association has up to 120 days of Association leave for teachers to be released from normal duties at the request of the Association for the purposes of performing those duties associated with representation of the bargaining unit, and promoting educational benefits for students, teachers, administration, the education association, the school district and board of education.

1.
All released time for duties associated with UEA and NEA shall be considered Association Leave, except as specifically provided in the following paragraph.

2.
Released time for the following, when scheduled during working hours, shall be provided without loss of pay, and shall not be considered Association Leave:

!
Negotiations meetings with district representatives

!
Grievance meetings with district representatives

!
Other joint meetings with district representatives

3.
Up to 60 of the 120 days of Association Leave may be recognized by the District as having direct benefit to the students and instructional programs of the School District.  Such leave days shall be provided without loss of pay and without Association payment for substitutes.  The Association will pay the substitute costs for all other Association Leave days and the District will allow the employee to be released without loss of pay.

4.
Requests for Association Leave and a summary statement relative to the outcome of the leave (benefit to the School District and/or the Association) must be submitted by the executive director of the Association in writing, on District approved forms, to the Superintendent or designee.  The executive director of the Association will determine whether the leave requires the payment of substitute costs.  An evaluation of all Association Leave days relative to the purpose and outcome of such leaves will be conducted by the Association and District administration prior to July 15th of each year.

Notes - Released Time
1.
The Utah Attorney General has opined districts may not expend public monies for a private purpose.  The opinion hinted association work is somehow a private purpose.  Where the released time did not one involve association activities, broad latitude was granted the board as to what promoted the interests of the district.  

2. Notwithstanding the attorney general’s opinion, the district may hire or provide released time to anyone who assists the district carry out its duties.  Accordingly, a released time provision that is written in terms of assisting the district to solve personnel problems, clarify provisions of policy and the PA, resolve disputes, and assist district employees with their employment problems meets the most stringent interpretation of the attorney general’s opinion.

3. See however, page 73, Association President Leave, above for legislative restrictions on association leave activities.
Subject:
Teaching Environment
Issue:

Effective Teaching
Purpose
*
To provide for a safe teaching environment

*
To remove or reduce obstructions and impairments to effective teaching

Suggested Language
Within budget constraints:

1.
The District shall provide a safe working environment for its educators.  To this end the District shall make reasonable efforts to provide classrooms with sufficient space, seating, equipment, and facilities for the number of students assigned to the classroom and for the subject taught.  

2.
The District will make reasonable efforts to remove from the teaching environment physical obstructions and prevent the existence of conditions that impair effective instruction.

3. 
The District will take affirmative steps to provide a safe and secure working environment for all educators.  Each school will develop individual plans that include procedures for addressing disruptive behavior by students and adults.

Notes - Effective Teaching
1.
Paragraph 2 is taken from the Davis Professional Agreement.  It might be considered an alternative provision, but an agreement which includes both paragraphs 1 and 2 above is better.

2.
The purpose of this section is to give the employee a means of requesting assistance from the district administration about conditions, people, students, and others that may be impairing the teacher’s ability to teach.

Subject:
Working Hours
Issue:

Terms and Conditions of Employment
Purpose
*  To establish the time of the work day

Suggested Language
Secondary teachers shall report 15 minutes prior to the time the first class begins and are required to remain 15 minutes after the last class ends.  Elementary teachers shall report eight minutes prior to the commencement of the students' school hours and are required to remain eight minutes after the close of the students' school hours in the afternoon.  Between the time teachers report to school and school closes, they are required to be in their classroom, or available for non-continuing professional duty or assignment.  On Fridays and days preceding holidays or vacations, teachers will supervise students for a period not to exceed five minutes after the last class of the day and may thereafter leave school.  

ALTERNATIVE LANGUAGE 
Except for elementary schools, the starting time for all students will be before 9:00 a.m.  There shall be no established uniform elementary school starting times in the district.  The building administrator of each elementary school has the authority to revise the starting time of his/her school to an earlier time provided such revision is practical when considered in light of the actual arrival time of the students assigned to that school.

Notes
1.
By tying the beginning and ending of the work day to the time students begin and end the school day, the contract does not prevent the board of education from lengthening the school day.  To "fix" working hours, the contract should specify a time to begin and end work.  For example:

Secondary teachers shall report to school by 8:15 a.m. and remain until 3:15 p.m.  Elementary teachers shall report to school by 8:30 a.m. and remain until 3:15 p.m.

2.
Some districts begin different schools at different times.  These contracts often list each school's starting and ending time.

Subject:
Teaching Load
Issue:

Terms and Conditions of Employment
Purpose
*  
To maximize teaching

*
To permit local flexibility under some conditions

*
To prevent overloading

*
To provide preparation time

Suggested Language
1.
The weekly load in the junior and senior high schools will not exceed 25 teaching periods and five unassigned preparation or conference periods and a homeroom.  Total required student contact time will not exceed 25 hours per week.  A plan for between-class supervision by teachers will be developed by the building administrator and the school building committee.

2.
Junior high school teaching staffs may, by a vote of at least 75%, elect to schedule under a seven period day, modular schedule, or other arrangement of their design.  The decision to elect a schedule other than provided in paragraph no. 1 above must be voted on at the end of each school year for the following school year.  If  a staff determines to follow such a revised scheduling plan, total student contact time per week shall not exceed 25 hours of student contact time per week nor shall the number of student contacts exceed those set forth in paragraph no. 1 on a weekly basis (daily limit x 5).  Special interest classes, which meet on regular school hours, no more than once a week, will be exempt from the maximum number of student contacts.

3.
"Student contact time" means teaching periods and homeroom, supervised study hall and other assigned non-teaching duties.

4.
The weekly teaching load in elementary school will not exceed “n”
 hours and “n” minutes of student contact time per week.  Time in the building which exceeds “n” hours and “n” minutes, if required by the district or building administrator, shall be used for in-service.  Such excess time shall first be used before any building complex conducts required in-service outside school hours.  Elementary teachers may use for preparation and conference all time during which their classes are receiving instruction from various certificated teaching specialists.

5.
All elementary (K-6) teachers shall have an average of “n” minutes per week of released preparation time during which their students are receiving instruction from other specialized certificated teachers.  Preparation time may be averaged over a two-week period.

6.
All teachers have a duty-free, uninterrupted lunch period equivalent to the length to that of their students, but in no case shall such lunch period be less than 25 minutes.

7.
Elementary teachers will be provided two 15-minute breaks once in the morning and the other in the afternoon, each day, but the elementary teachers in each building may by a majority vote alter the relief/recess schedules consistent with building needs, but in no case shall the relief/recess periods total less than one-half hour per day.

8.
Professional supervisory responsibilities (i.e., chaperoning, sports events, clubs) in the school buildings and at school functions shall be equally shared among the teachers on a voluntary basis.  Rates of pay shall be equitably established by the administration on a consistent basis for all secondary schools.  Extra duty pay shall be paid to the teacher no later than the next payroll date which is more than five days after the date the service is rendered.

9.
Dates for no fewer than three half-days in-service shall be identified prior to the opening of school and shall be communicated by the superintendent to building administrators by the first day of the school year.  The building administrator shall meet with the school building committee (or the building staff if so desired by the building committee) to determine the use of such days.

10.
Attendance at necessary professional building and/or secondary grade levels or departmental meetings which are held after the regular school day, are subject to the following:
a.
Necessary regular building staff meetings shall be called by the building administrator.  Notification of such meetings shall be given at least 48 hours in advance unless there is an emergency.  Unless the teacher is absent for the entire day, attendance is required unless excused by the building administrator or supervisor.  Such meetings shall not last more than one hour and shall be held immediately before or after the regular school day.

b.
Special staff meetings may be called for special purposes when the agenda, time, and duration (no more than two hours) are previously agreed upon by the building administrator and school building committee.  Unless the teacher is absent for the entire day, attendance by teachers shall be required unless excused by the building administrator or supervisor.  If a meeting is held after “n” o'clock, teachers who cannot attend evening meetings because of a previous commitment, must inform the building administrator or supervisor as soon as possible of the reasons for their absence.

c.
Master schedules for teaching specialists should be constructed before school and shall be designed with as few conflicts as possible between teaching schedules of specialists and parent-teacher conferences.  When possible, in-service days will be alternated so the same students and teacher will not miss their use of teaching specialists during these days (i.e., using every day of the week). 

d.
Split kindergarten classes will be eliminated where possible.  The district will provide the teacher assigned a split kindergarten with a teacher's aide for five hours per week. 

e.
Recognizing  quality in-service programs are conducive to more effective education and are a valuable aspect of the on-going educational program, the district and the Association will plan and conduct at least one district-wide in-service each school year, the cost of which shall be shared.

Notes
1.
This language merely encourages the district to eliminate split kindergarten classes but does not require it.  The language from which this provision was taken also included the phrase "up to five hours per week."  Think about it.  "Up to five hours per week" allows the district to interpret the language.  If the district provided no aide during any week, it would not be in violation of the agreement.

Subject:
Teaching Conditions
Issue:

Quality Education
Purpose
*
To establish optimum use of school facilities

*
To enable educators to maximize their efficiency

*
To improve teaching

Suggested Language
1.
Introduction.  Optimum use of school facilities for students and teachers is desirable to insure the high quality of education.  The primary duty and responsibility of the teacher is to teach.  The organization of the school and the school day should be directed toward this end.

2.
Pupil-Teacher Ratio.  The pupil-teacher ratio is an important aspect of an effective education program.  The parties agree class size shall be lowered to meet the following standards:

Class Size - Elementary (K-6).  The maximum number of students is in:

a.
DK:18.

b.
K:28.

c.
1 and 2:25.

d.
3:29.

e.
4, 5, and 6:30.

f.
In classrooms which have elementary students of more than one grade level, the class size limits hereinbefore set forth shall be those outlined in "a" through "c" above regardless of grade level.  Any split grades which involve first or second graders will have a maximum class size of 24.

g.
Enrollments in early elementary special education classrooms for the mentally impaired will not exceed a maximum of 12.  Upper elementary classrooms for the mentally impaired will not exceed a maximum of 15.

h.
Enrollments in elementary Special Education (classrooms or workloads) shall not exceed the guidelines of the state of Utah, except enrollments in the learning disabled program shall be subject to the following:

(1)
To determine the number of learning disabled classrooms in a year following a year when the state of Utah guidelines are exceeded, the number of students at the end of the previous year will be divided by 13 and rounded to the next whole number.

(2)
Additional enrollments in the learning disabled program beyond the guidelines shall not exceed ten percent of the number of learning disabled classrooms times the guidelines, excluding deviations.

(3)
To the extent practicable, class sizes which exceed the number in this agreement will be equally distributed among the classrooms/workloads. 

Class Size - Junior High School (7th, 8th, 9th Grades)

a.
English, Math, Social Studies, Foreign Language, Drafting, Science and Biology:  “n” students’ maximum per day. 

b.
Typing:

“n”
 students maximum per day

c.
Music:


“n” students’ maximum per day

d.
Physical Education: 
“n” students’ maximum per day

e.
Industrial Arts:
“n” students’ maximum per day

f.
Remedial Reading:
“n” students’ maximum per day

g.
Art:


“n” students’ maximum per day

h.
Special Education:  
“n” student hour’s maximum per day

i.
Home Living:

“n” students’ maximum per day

j.
Homeroom:

“n” students’ maximum per day

Class Size - Senior High (10th, 11th, 12th Grades)

a.
Math, Social Studies, Foreign Language, Drafting,

Science and Biology:  
“n” students’ maximum per day.

b.
Art:


“n” students’ maximum per day

c.
Homemaking:

“n” students’ maximum per day

d.
Physical Education: 
“n” students’ maximum per day

e.
Special Education:
“n” student hour’s maximum per day

f.
Homeroom:

“n” students’ maximum per day

g.
Industrial arts:

“n” students’ maximum per day

h.
Music:


“n” students’ maximum per day

i.
Typing:

“n” students maximum per day

j.
Advanced Writing Courses

(i.e. advanced composition; 

 research seminar, etc.):  “n” students’ maximum per day

k.
Remedial Reading

(i.e. 5th grade reading




 level or below):

“n” students’ maximum per day

l.
English

(except Advanced 

Writing Courses):
“n” students maximum per day

A teaching station includes that area which safely allows a student to perform, with the necessary machines, materials, etc., the work required.  The number of teaching stations in a given room is determined in each building by the building administrator and the instructor of each room involved.

Libraries will be open at least “n” hours for student use during all days of the regular school year.

3.
Counselor Assignment.  No counselor will be assigned duties outside of counseling.  

4.
Secondary Class Size - Students will be equitably distributed among the various classes to which a secondary teacher is assigned.  In no event will the number of students per class exceed the student maximum per day divided by five plus ten percent.  Homeroom, special education and music will continue to be governed by the total student maximums only.

5.
Procedures for Correcting Oversize Classes:

a.
No class will be scheduled for more than the maximum permitted class size (based on student projections).

b.
By the second Friday after the beginning of school, any oversize class that occurred during the first week of school will be corrected the following week.

c.
By the third Friday after the beginning of school, any oversize class that occurred because of late enrollments as of Wednesday of the third week of school would be corrected the following week.

d.
By the fourth Friday after the beginning of school, any oversize class that occurred as of Thursday of the third week through Thursday of the fourth week of school would be corrected the following week.

e.
After the fourth Friday after the beginning of school, class assignments for late enrollments will be made to avoid class size overages.

6.
Class Size Relief Program
a.
A Central Class Size Committee is created and comprised of teachers appointed by the Association and “n” administrators appointed by the superintendent.  Each building shall appoint a Building Committee comprised of the principal or his designee and two or more teachers elected by the faculty.

b.
The Board of Education will provide a budgeted dollar amount for the secondary level for each school year of this contract.

c.
Teachers shall fill out an Excessive Class Size Relief Application during the fourth full week of school and submit it to their Building Committee.

d.
The Building Committee shall meet and prioritize each application prior to the end of the fifth full week of school.

e.
The Building Committee shall deliver the applications to the Central Class Size Committee prior to the end of the sixth full week of school.  No application will be accepted after the Committee meets.

f.
The Central Class Size Committee shall approve the applications as soon as possible, but no later than the end of the seventh full week of school.

g.
It is the responsibility of the teacher to include in the application the type of relief desired and its cost.

h.
Relief can be in the form of additional teaching materials, teacher aide time, scheduling adjustment, or substitute time.

7.
Elementary Teaching Specialists Working Conditions
a.
The following language also applies to elementary teaching specialists (Art, Music, and Physical Education).

b.
Elementary teaching specialists will meet before the end of the first week of school each year with the Director of Elementary Education and the building administrators to establish satisfactory scheduling of their classes.

c.
On days during which an elementary specialist is required by his/her schedule to travel between schools, one less class will be scheduled.

d.
A specialist's schedule of classes will begin no earlier than ten minutes following the start of school and will end five minutes prior to the end of the school day.  Specialists' classes will be scheduled so  they begin no earlier than five minutes after a scheduled recess for students involved or end no later than five minutes before a scheduled recess for students involved.

e.
There shall be no more than one regular elementary classroom unit scheduled for art, music, or physical education at a single period unless it is with the consent of the specialist involved.

f.
There shall be a minimum of five minutes between each period of scheduled specialist instruction.

g.
The elementary class size maximums set forth in Class Size - Elementary (K-6) above may be exceeded by two when an elementary classroom has a teaching specialist.

Notes
1.
The foregoing are examples of the kinds of issues which have been negotiated in other states.  They are not definitive nor are they exclusive. 

2.
The reader is advised the original document from which the foregoing was taken was revised by a novice.  Some words, such as "pupil", in the class size language were changed to "student."  The author assumed there was no difference and the original document used the words interchangeably.

3.
This language indicates the class size provisions are not binding but are considered as goals.  If it is the desire to make the language mandatory, this paragraph and others like it should be removed.

Subject:  
Evaluation
Issue:

Incorporation of Evaluation in the Professional Agreement
Purpose
*
To clarify roles and responsibilities of Association and District


*
To make employment decisions

*
To improve teaching

Suggested Language
1.  
Purpose of Evaluation.
a. 
The parties recognize the quality of public education can be improved and enhanced by systematic, fair, and competent evaluation of public educators and remediation of those whose performance is inadequate.
b 
The purposes of evaluation are to:
(i) promote the professional growth of the educator;

(ii) identify and encourage quality instruction to improve student achievement; and
(iii) make employment decisions.

2. 
Definitions.  As used in this section:
a.
 "Career educator" means a licensed employee entitled to rely on continued employment under the policies of this District.
b.
 "Educator" means an individual employed by the District who is required to hold a professional license issued by the State Board of Education, except:
(i) the superintendent; or
(ii) any individual who:
(iii) works fewer than three hours per day; or 
(iv) is hired for less than half of a school year.
c.
 "Probationary educator" means an educator employed by the District who has been advised the educator's performance is inadequate.
d.
"Provisional educator" means an educator employed by the District who has not achieved status as a career educator.


3. 
District Responsibilities.  The District shall:
a.
develop an educator evaluation program in accordance with this section and Utah law providing for:
(i) the evaluation of provisional and probationary educators at least twice each school year;
(ii) the ongoing evaluation of all career educators; and
(iii) an orientation on the educator evaluation program.


4.
Establishing educator evaluation program -- Joint committee.

a.
An evaluation program shall be developed by the district in consultation with its educators through appointment of a joint committee.
b.
 The joint committee shall consist of an equal number of classroom teachers, parents, and administrators appointed by the Board.
c.
The Board shall appoint classroom teachers voted on by classroom teachers in a nomination election.
5.
The evaluation program developed by the joint committee must comply with the requirements of state law.
6.
The Board shall provide the joint committee consultants who have expertise in teacher and employee evaluation programs.


7.
Evaluation orientation. 

a.
The principal of each school shall orient all educators assigned to the school concerning the school board's educator evaluation program, including the purpose of the evaluations and the method used to evaluate. 

b.
Evaluations may not occur prior to the orientation by the principal. 

8.
Components of educator evaluation program.  The components of the educator evaluation program adopted by the District shall comply with the requirement of state law.

9.
Notification of type of evaluation --Summative evaluation timelines -- Review of summative evaluations.

a.
The person responsible for administering an educator's evaluation shall:
(i)  Inform the educator being evaluated at least 15 days before the educator’s first evaluation: whether the evaluation is summative or formative; and of the evaluation process and the difference between formative and summative evaluations.

b. 
If the evaluation is summative, the person responsible for administering the evaluation shall:
(i) give the educator a copy of the evaluation instrument, if an instrument is used; and
(ii) (a) allow the educator to make a written response to any part of the evaluation; and
(b) attach the educator's response to the evaluation;
(iii) within 15 days after the evaluation process is completed, discuss the written evaluation with the educator; 
(iv) following any revision of the written evaluation made after the discussion:
(v) file the evaluation and any related reports or documents in the educator's personnel file; and
(vi) give a copy of the written evaluation and attachments to the educator.
c.
An educator who is not satisfied with a summative evaluation may request a review of the evaluation within 30 days after receiving the written evaluation.
d.
If a review is requested, the school district superintendent or the superintendent's designee shall appoint a person not employed by the school district who has expertise in teacher or personnel evaluation to review and make recommendations to the superintendent regarding the teacher's summative evaluation.
e.
Nothing in this section prevents the educator and the superintendent or superintendent's designee from agreeing to another method of review.

10.
Any information required to be given an educator in this section may be provide in writing.

11. 
Deficiencies -- Remediation.
a.
The person responsible for administering an educator's evaluation shall give an educator whose performance is inadequate or in need of improvement a written document clearly identifying:
(i) deficiencies;
(ii) the available resources for improvement; and
(iii) a recommended course of action that will improve the educator's performance.
b.
The district shall provide the educator with reasonable assistance to improve performance.
c.
An educator is responsible for improving performance by using the resources identified by the school district and demonstrating acceptable levels of improvement in the designated areas of deficiencies.
d. (i) The person responsible for administering the evaluation of an educator whose performance has been determined to be inadequate or in need of improvement shall complete written evaluations and recommendations regarding the educator at least 60 days before the end of the educator's contract school year.
(ii) The final evaluation shall include only data previously considered and discussed with the educator as required by Section 9.


12.  Mentor for provisional educator.
a.
In accordance with Subsections 53A-1a-104 (7) and 53A-6-102 (2)(a) and (b), Utah Code Annotated 1953, the principal or immediate supervisor of a provisional educator shall assign a person who has received training or will receive training in mentoring educators as a mentor to the provisional educator.
b.
Where possible, the mentor shall be a career educator who performs substantially the same duties as the provisional educator and has at least three years of educational
experience.

c.
The mentor shall assist the provisional educator to become effective and competent in the teaching profession and school system, but may not serve as an evaluator of the
provisional educator.
d.
An educator who is assigned as a mentor may receive compensation for those services in addition to the educator's regular salary.

Notes

1.
The language in the Evaluation section is taken from sections 53A-10-101 et seq., Utah Code Annotated 1953.  The legislature could change the language.  Any revisions in the code should be reflected in negotiated language.  By tracking the language of the code, school administrators are more likely to agree to the language. 

2.
The “Deficiencies and Remediation” language in section H above should reference the Peer Review and Assistance section below.  
Section 11 might read:

(1) An educator performance is identified as deficient or in need of improvement shall be informed in a written document of the deficiencies and the available resources for improvement. (2) If the supervisor of the person evaluated believes the failure to make necessary improvements may lead to disciplinary action including termination, the teacher shall be referred to Peer Review and Assistance.

(3)  The employment of an educator who consistently fails to meet minimal District standards or who fails to achieve satisfactory progress in the “Peer Review and Assistance” program may be terminated.

Subject:
Peer Review and Assistance
  

Issue:

Educator and School Improvement

Purpose
*
To involve the Association in the job of identifying, remediating, and improving educator performance.

*
Establish a Peer Assistance and Review Program, define its Composition, Responsibilities, and Funding.

*
To establish Rights for Educators subject to Peer Assistance and Review

A.    PREAMBLE

The Association and District believe optimum student performance can be achieved only if there is a qualified teacher in every classroom.  They believe further a peer assistance and review program (“PARP”) -- the primary purpose of which is to improve teaching performance -- significantly can contribute to the attainment of this objective.  Accordingly, the parties agree:

B.     PARP COUNCIL
1.
A PARP Council (“Council”) will be established promptly after the effective date of this Agreement.  The Council will consist of nine members, including the Association President and four other members appointed by the Association, and the Assistant Superintendent for Personnel and three other members appointed by the District. [See Note 1]  The Council will establish its own rules of procedure, including the method for the selection of a Chair.

2.
The District will appropriate not less than $ _______ each school year for use by the Council to carry out its responsibilities.  The Council may expend this money for its own operating expenses, retaining consultants, and any other costs incurred in implementing the PARP, but this appropriation will be independent of the compensation paid to Consulting Teachers.  Any portion of an annual appropriation not expended during the school year in question will be carried over for use by the Council in the succeeding school year, and carryover will reduce the amount the District is obligated under this Section to appropriate for such succeeding school year.  The District, in addition, will provide the Council with appropriate administrative and clerical support.

3.
The Council will establish its own meeting schedule.  Meetings may take place during the regular workday, in which event teachers who are members of the Council will be released from their regular duties without loss of pay.  If, in carrying out their responsibilities as members of the Council, teachers find it necessary to work beyond the regular workday, they will be compensated for such additional work in accordance with Section __ (the Section on Salaries). 

4.
The Council will, among its other functions, conduct as part of the in-service training program at the beginning of each school year a PARP orientation program, which will be designed to explain the purposes, structure, and operation of the PARP to teachers and members of the administration.

5.
The Council, by majority vote, will adopt PARP Guidelines (“Guidelines”) for effectuating the provisions of this Section.  The Guidelines will be consistent with the provisions of this Agreement, and to the extent  there is any inconsistency, this Agreement will prevail.  The Council may amend the Guidelines from time-to-time as it deems appropriate, provided any such amendment will have prospective effect only.

C.     PARTICIPATING TEACHERS

A Participating Teacher is a teacher who receives assistance through the PARP in an effort to improve his or her instructional skills, classroom management, knowledge of subject, and related aspects of his or her teaching performance.  There are three categories of Participating Teachers:

1.    New Teacher Participants
a.
To help new teachers successfully begin their careers in the District, all newly-hired teachers who have not previously participated in the PARP, including newly hired teachers with previous teaching experience, are required to participate in the PARP during their first year of service in the District (“New Teacher Participant” or “NTP”).  The purpose of such participation is professional development and evaluation.  The Council may exclude a newly hired teacher from the PARP because of special job-related considerations.

b.
The Council will assign a Consulting Teacher to work with the NTP.  At the request of the NTP or the assigned Consulting Teacher, or on its own initiative, the Council may assign a different Consulting Teacher to work with the NTP at any time during the school year.

c.
(i) Based on direct classroom observations, conferences, and such other means as may be appropriate, the Consulting Teacher will assist the NTP to achieve as high a level of teaching performance as possible.  Prior to December 1 of the school year, the Consulting Teacher will prepare at least one written Interim Report for the NTP.  A copy of each Interim Report will be submitted to, and discussed with, the NTP.  Following such discussion, a copy of each Interim Report will be submitted to the Council.  The NTP will have the right to submit to the Council a written response to each Interim Report of the Consulting Teacher.

 (ii) Prior to April 1 of the school year, the Consulting Teacher will prepare a written Final Report for the NTP, which will include a recommendation as to whether the NTP should be re-employed for the next school year.  A copy of the Report will be submitted to, and discussed with, the NTP.  Following such discussion, a copy of the Final Report will be submitted to the Council.  The NTP will have the right to submit to the Council a written response to the Final Report of the Consulting Teacher.  If the Consulting Teacher recommends the NTP not be re-employed for the next school year, the NTP, at his or her request, will have the right to meet with the Council before it makes a recommendation to the Superintendent, and to be represented at this meeting by a representative of his or her choice.

d.
Based on the Final Report and such other job-related considerations as it may deem relevant, the Council will make a recommendation to the Superintendent regarding re-employment of the NTP for the next school year, and the Superintendent, in turn, will make his or her employment recommendation to the School Board.  If the Superintendent’s recommendation differs from the Council’s recommendation, the latter recommendation also will be submitted to the School Board, together with such supporting material as the Council may deem relevant.

e.
The evaluation program adopted by the District pursuant to Chapter 10, Title 53A, Utah Code Annotated 1953, will be the exclusive method used to evaluate the teaching performance of an NTP.  Accordingly, unless otherwise required by law, no other method, whether provided by statute, regulation, District policy, or this Agreement, will be used for this purpose while an NTP is participating in the PARP.  Other methods may be used to evaluate the teaching performance of a newly-hired teacher not participating in the PARP, if the newly-hired teacher will not be terminated or subjected to any other adverse employment action for job-related deficiencies (as defined in Section 2(a) below) other than as a result of his or her participation in the PARP.

2.    Experienced Teacher Participants
a.
Experienced teachers (i. e., with at least one year of prior teaching service in the District) who exhibit serious job-related deficiencies may be required to participate in the PARP (“Experienced Teacher Participant” or “ETP”).  The term “job-related deficiencies” includes chronic deficiencies in instructional skills, classroom management, knowledge of subject, or related aspects of teaching performance, but does not include attendance problems, repeated tardiness, failure to complete required attendance or grade reports, or to comply with other similar administrative requirements or directives, other forms of misconduct, or an isolated problem in the teaching performance of an experienced teacher whose overall teaching performance is satisfactory.  The purpose of such participation is to help the ETP correct the job-related deficiencies, and achieve a satisfactory level of teaching performance; and, in cases where the necessary improvement does not occur, to facilitate the removal of the ETP from the classroom or the termination of his or her employment with the District.

b.
The procedure for referring an experienced teacher to the PARP will be set forth in the Guidelines, provided the final decision to refer will be made by the Council.  An experienced teacher who has been recommended for participation in the PARP, and who objects to such participation, at his or her request, will have the right to meet with the Council before it makes a final decision in this regard, and to be represented at this meeting by a representative of his or her choice.  The decisions of the Council to refer an experienced teacher to the PARP are not subject to the grievance/arbitration procedure in Section ___ of this Agreement.

c.
The Council will assign a Consulting Teacher to work with the ETP.  At the request of the ETP or the Consulting Teacher, or on its own initiative, the Council may assign a different Consulting Teacher to work with the ETP at any time during the school year.

d.
Consistent with the Guidelines, the Consulting Teacher will use such methods as he or she deems appropriate to help the ETP correct the job-related deficiencies and achieve a satisfactory level of teaching performance.  The Consulting Teacher will submit periodic written Status Reports to the Council.  The Consulting Teacher will continue to provide assistance to the ETP until he or she concludes the teaching performance of the ETP is satisfactory, or further assistance will not be productive, at which time the Consulting Teacher will submit a written Final Report to the Council, which will include a recommendation regarding the future employment status of the ETP.  A copy of each Status Report and the Final Report of the Consulting Teacher will be submitted to, and discussed with, the ETP before it is submitted to the Council.  The ETP will have the right to submit to the Council a written response to each Status Report and to the Final Report of the Consulting Teacher.  If the Consulting Teacher concludes in the Final Report a satisfactory level of teaching performance has not been achieved, the ETP, at his or her request, will have the right to meet with the Council before it makes an employment recommendation to the Superintendent, and to be represented at this meeting by a representative of his or her choice.

e.
Based on the Final Report and such other job-related considerations as it may deem relevant, the Council will make an employment recommendation to the Superintendent.

f.
The evaluation program adopted by the District pursuant to Chapter 10, Title 53A, Utah Code Annotated 1953, will be the exclusive method used to evaluate the teaching performance of an ETP.  Accordingly, unless otherwise required by law, no other method, whether provided for by statute, regulation, District policy, or this Agreement, will be used for this purpose while an ETP is participating in the PARP.  Other methods may be used to evaluate the teaching performance of an experienced teacher not participating in the PARP, if the experienced teacher will not be terminated or subjected to any other adverse employment action for job-related deficiencies other than as the result of his or her participation in the PARP.

3.    Volunteer Teacher Participants
a.
An experienced teacher (i.e., with at least one year of service in the District) experiencing teaching performance problems or seeks to improve his or her teaching performance may request the Council to assign a Consulting Teacher to work with him or her under the PARP (“Volunteer Teacher Participant” or “VTP”).  The Guidelines will set forth the procedure for selecting VTPs, and the rights and obligations of VTPs.  It is expressly understood the purpose of such participation is to provide peer assistance, and the Consulting Teacher will play no role in the evaluation of the teaching performance of a VTP.  A VTP may terminate his or her participation in the PARP at any time.

b.
All communications between the VTP and the Consulting Teacher will be confidential, and, without the written consent of the VTP, will not be shared with others, including the Council.  The Consulting Teacher will not, without the written consent of the VTP, be called by the Association or the School Board to testify, produce documents, or participate in any way in an arbitration or any other proceeding involving the teaching performance of the VTP.  

It could do so through the Guidelines, by appropriately amending Section C(1) and C(2) --e.g., by deleting the word “final” in referring to the decision of the Council in Section C(2) (b), and revising the final sentence of the Section to read:

Although the decision of the Council to refer an experienced teacher to the PARP will not be subject to the grievance/arbitration procedure in Section ___ of this Agreement, the Guidelines will include a procedure pursuant to which an experienced teacher who objects to his or her participation in the PARP can challenge the decision of the Council before an impartial third-party, who will have the power to make a final ruling in this regard.  Unless an experienced teacher invokes this procedure, the decision of the Council will be final. 

In regard, for example, to a Council decision to refer an experienced teacher to the PARP, which as noted could have certain adverse employment consequences in and of itself, Section C (2) (b) of the illustrative contract Section could be amended to read:

The Guidelines will set forth the procedure for referring an experienced teacher to the PARP, provided an experienced teacher who has been recommended for participation in the PARP, and who objects to such participation, at his or her request, will have the right to meet with the Council, and to be represented at this meeting by a representative of his or her choice.  If, after the meeting, the Council intends to refer the experienced teacher to the PARP, he or she may request the matter be submitted to a three member panel, consisting of one member appointed by the experienced teacher, one member appointed by the Council, and one member, who will serve as panel chairperson, appointed by the other two members.  The decision of the panel will be final.  The affirmative vote of at least two members of the panel will be required to refer the experienced teacher to the PARP.  If the panel does not vote to refer the experienced teacher to the PARP, he or she may not again be referred for such participation for at least 24 months after the panel issues its decision.  The procedure for implementing this provision will be set forth in the Guidelines.


Even if a local association were prepared to agree to the school district’s request, it should limit the waiver to substantive disagreements by Participating Teachers with the recommendations of the Council, and reserve the right to pursue allegations by Participating Teachers an adverse employment action resulted from the improper operation of the PARP.  This position is reflected in the following provision, which could be added to the end of Section C of the illustrative contract Section C(4):

a.
A challenge to an employment action taken by the District with regard to a Participating Teacher in implementation of a recommendation made by the Council will not be subject to the grievance/arbitration procedure in Section ___ of this Agreement, provided this Section will not apply to the extent the challenge is based on an allegation of a procedural defect, bias, or other irregularity in the operation of the PARP.

b.
Section C(4) (a) above specifically is limited to the grievance/arbitration procedure in Section ___ of this Agreement, and does not limit the right of a Participating Teacher to challenge the District’s action in any other judicial or administrative forum that may be available to him or her.

D.    CONSULTING TEACHERS
1.
A Consulting Teacher is a teacher who provides assistance to a Participating Teacher pursuant to the PARP.  The qualifications for Consulting Teachers will be set forth in the Guidelines, provided the following will constitute minimum qualifications:

a.
A teaching certificate for the educational level of assignment (e.g., elementary, middle level/junior high, secondary); and

b.
At least five years of experience in the District as a teacher at the educational level of assignment.

2.
To fill a position of Consulting Teacher, a notice of vacancy, which includes the qualifications for the position, will be posted in all schools and in the District’s Central Office.  The Council will select Consulting Teachers from among qualified applicants in accordance with procedures set forth in the Guidelines, provided the Council will attempt to select Consulting Teachers who reflect the diversity of the District’s teachers.  The decision of the Council with regard to the selection of a Consulting Teacher will not be subject to the grievance/arbitration procedure in Section ___ of this Agreement.

3.
The number of Consulting Teachers in any school year will be determined by the Council based upon participating in the PARP, the budget available for the PARP, and other relevant considerations.

4.a.
A Consulting Teacher will be a full-time position.  The term of a Consulting Teacher will be two years, and a teacher may not serve in the position for more than two consecutive terms.  A teacher may not be appointed to an administrative position in the District while serving as a Consulting Teacher or for one full school year after serving as a Consulting Teacher.


b.
A teacher will continue to receive his or her regular salary and fringe benefits while serving as a Consulting Teacher, and will accrue seniority for the time served as a Consulting Teacher in the same manner and for the same purposes as if he or she had remained in his or her regular teaching position.  In addition to his or her regular salary and fringe benefits, a Consulting Teacher will receive an annual stipend of $__,000 to compensate him or her for duties related to the position.


c.
On completion of his or her service as a Consulting Teacher, a teacher will have the right to return to the same teaching position  he or she held prior to serving as a Consulting Teacher, or, if such position no longer exists, to a substantially equivalent position, provided  if a Consulting Teacher resigns prior to the end of his or her term, he or she may be placed for the remainder of the term in any teaching position that is substantially equivalent to the position he or she held prior to serving as a Consulting Teacher.

5.
The Council will oversee the work of Consulting Teachers, and make a written evaluation of the performance of each Consulting Teacher at the end of each school year.  A copy of the written evaluation, and all written documentation relied upon by the Council in making the evaluation, will be submitted to the Consulting Teacher, and he or she will have the right to submit a written response to such evaluation.

6.
The Council may remove a Consulting Teacher from the position at any time because of the specific needs of the PARP, inadequate performance as a Consulting Teacher, or other just cause.  Prior to the effective date of such removal, the Council will provide the Consulting Teacher with a written statement of the reasons for the removal, and, at the request of the Consulting Teacher, will meet with him or her to discuss the reasons.  The decision of the Council to remove a Consulting Teacher will not be subject to the grievance/arbitration procedure in Section ___ of this Agreement.

7.
The Council may provide in the Guidelines for the appointment of part-time Consulting Teachers as necessary to meet the specific needs of the PARP.  Sections D(1), (2), (5) and (6) will apply to part-time Consulting Teachers.







Notwithstanding the above, it may be necessary -- particularly in smaller districts or districts that lack the resources to hire replacements for those teachers who serve as Consulting Teachers -- to compromise in this regard, in which event Section D(4) (a) could be rewritten to read as follows:

A Consulting Teacher will be a part-time position, and a teacher serving in such position will continue to hold his or her regular teaching position.  While performing his or her functions as a Consulting Teacher, the teacher will be released from his or her regular teaching duties.  If, in carrying out their responsibilities as Consulting Teachers, teachers find it necessary to work beyond the regular work day, they will be compensated for such additional work in accordance with Section ___ (Compensation) of this Agreement.  The Council will be responsible for making the necessary arrangements to implement this Section.

If the position of Consulting Teacher is part-time rather than full-time, other provisions in Section D(4), including those dealing with compensation, Section D(4) (b), job return rights, Section D(4) (c), and authorization for the use of part-time Consulting Teachers, Section D(7), would have to be deleted or revised.

E.    CONFIDENTIALITY
1.
Except as otherwise provided in Section E(2) below, all communications among the Council, Participating Teachers, and Consulting Teachers, and all documents produced in connection with the PARP, will be confidential, and will be used solely for purposes of the PARP.  The documents will be kept in special files maintained by the Council, unless the PARP is discontinued, in which event the files will be maintained by the District’s Office of Human Resources subject to the confidentiality restrictions set forth in this Section.

2.a.
The communications and documents referenced in Section E(1) above may be used by the Association, the District, Consulting Teachers, or members of the Council to defend against any proceeding that may be brought by or on behalf of a Participating Teacher or Consulting Teacher.

   b.
All documents that have been submitted to an NTP, an ETP, or a Consulting Teacher during his or her participation in the PARP may be used by him or her in any proceeding  he or she may bring to challenge any action taken as a result of, or in connection with, his or her participation in the PARP.  At his or her request, an NTP, an ETP, or a Consulting Teacher will be given access to any communications or documents relied upon by the Association, the District, Consulting Teachers, or members of the Council to justify the action in question.

F.    APPLICATION OF AGREEMENT

Except as otherwise expressly provided in this Section, the Association, the District, and all teachers employed by the District, including both bargaining unit and non-bargaining unit teachers, reserve any and all rights granted to, and remain subject to any and all obligations imposed upon them by law, regulation, District policy, or this Agreement.

Notes - Peer Assistance
1.
The formal names or titles of officials and positions are subject to changes according to the equivalent or similar position actually existing in your district.

2.
The language for this section is written for states with collective bargaining laws with a tradition in arbitration.  Many Utah boards of education will resist delegating their authority to any committee or other group.  Indeed, it may be expected boards will refuse to delegate their “constitutional responsibilities” to a committee.  When you run into this kind of resistance, you will have to look for compromise language such as “recommends” to the board.

3.
This section lends itself to public relations.  Boards and others are always telling us to police our own profession.  This section does just that.  But in participating in a peer review and assistance program, you must not become a hatchet man or execution squad for the district.  The “rights” part of this program is important; and while they may be modified to give fewer rights to the educator, the basic rights must be preserved.  It’s better not to participate in a bad program and say it’s not yours than to have to defend your participation.

G.    DURATION
The PARP will continue in effect from school year to school year, unless either the Association or the Board gives written notice to the other party by May 1 of its intention to terminate the PARP as of the end of that school year.

H.    BARGAINING UNIT STRUCTURE
The District will not seek to exclude any teacher from the bargaining unit because he or she is a member of the Council, serves as a Consulting Teacher, or in any other way participates in the PARP, nor will it rely on such participation to in any way alter the composition of the bargaining unit.
Subject:
Agreement Between the Parties--Effect
Issue:

Relationship of the Parties to The Agreement 
Purpose
*
Establishes  the agreement represents what the parties understand to be terms and conditions agreed to.

*
Provides opportunity to modify only by written, mutual agreement - prevents unilateral action to change terms and conditions of employment.

*
Establishes superiority of the agreement to other board policies, rules, and regulations that may conflict with provisions of the agreement.

Suggested Language
EFFECT.  The terms and conditions set forth in this Agreement represent the full and complete understanding between the Association and the Board.  The terms and conditions herein may be modified only through the written mutual agreement of the parties, which agreement shall be incorporated as part of this Agreement.  The terms and conditions herein shall supersede any policy, rule, regulation, or practice inconsistent with the provisions of this Agreement.

Notes - Effect
1.
The agreement should state it represents the understandings between the local association and the board, regarding what is in the document itself.

AVOID:  Any language restricting the association's ability to discuss/bargain issues not included in the agreement.  [For example: "complete understanding regarding all terms and conditions of employment...".]

2.
It is in the interests of both the local association and the board to be able to propose modifications should situations change.  The suggested language allows either party to propose a change.  If the change is acceptable to both parties, it is incorporated into the agreement.  Elaborate modification procedures should not be necessary.

3.
The "supremacy" clause makes the bargained provisions of the PA supersede possible conflicts between the PA and other policies adopted by the board.  Management will resist this language.  The association should point out it applies only to those issues in the PAs to which the board has agreed and it is only for the term of the agreement.

Subject:
Agreement--Publication
Issue:

Costs of Publication
Purpose
*
Provides for printing and distributing the agreement to all employees covered by its terms and conditions.

*
Provides new employees will be informed of their responsibilities under the agreement in a timely manner.

Suggested Language
PUBLICATION.  Copies of this Agreement, entitled "Master Agreement between the Board of [official district name] and the [Local] Education Association," shall be printed by the Board and distributed to all employees within 20 days of ratification.  The Association shall receive 30 copies of the Agreement.  Copies shall also be provided to all new employees and persons considered for employment.

Notes - Publication
1.
Because the agreement contains the terms and conditions of employment, it is important every employee in the bargaining unit have a copy of the agreement.  Likewise, all new employees and those under consideration for employment should have a copy of the agreement.

IMPORTANT:  The document should contain all provisions bargained between the association and the board.  When a bargained provision is left in a policy book or filed on a memorandum, the odds are greater it will be overlooked in future bargaining.  If necessary, call it an "appendix," but make sure it is physically together with the agreement. 

2.
The specific title is not critical as long as it identifies the document and the association and board as parties to it.  The content is more important than the cover.

3.
Some boards will propose the association share the cost of printing the agreement.  Such costs are properly part of the employer's regular costs, just as printing policies and other documents is part of the cost of doing business.

4.
The association should get at least 30 copies of the agreement for its own use [larger local associations will need more].

Make sure your UEA UniServ Director receives a copy of the agreement as soon as it is available.
Subject:
Effective date of the Agreement
Issue:

Retroactivity
Purpose
*
Establishes the effective date of provisions when agreement is reached after the expiration date of the prior agreement.

*
Assures negotiated benefits are not lost due to late settlement.

*
Establishes a process for payment of any retroactive amounts due.

Suggested Language
RETROACTIVITY.  The parties agree all provisions of this Agreement shall be effective as of [date provisions should be effective].  Payment of any retroactive amount(s) due to any employee shall be made by separate check to the employee within 30 days of the effective date of this Agreement.

Notes - Retroactivity
1.
This type of provision is necessary when agreement is not reached before the expiration of the prior agreement.

2.
The language should specify the date from which the agreement will be effective.

3.
If necessary, the language can specify which provisions will be retroactive.

CHECK ESPECIALLY:  wage/salary rates, overtime/compensatory time, insurance premium costs, lane/step advancement, other provisions involving compensation.

4.
Any retroactive language must establish the procedure and schedule for payment of any retroactive amounts due to the employees.  Thirty days is a reasonable time for the business office to compute the amounts and have a check issued.

ALTERNATIVE LANGUAGE:  Retroactive wage/salary amounts could be prorated and included as part of each paycheck for the rest of the employment year.*

KEY:  Check with the members before agreeing to any process for retroactive payments.

*Note:  This means the Board will be able to retain money actually owed employees.

Subject:
Agreement
Issue:

Severability
Purpose
*
To prevent the entire agreement from being declared unlawful if one of its provisions is found to be unlawful.

Suggested Language
SEVERABILITY. If any provision of this PA is found to be unlawful by a court of competent jurisdiction, none of the remaining provisions shall be thereby affected and the remaining provisions shall continue in force and effect.

Notes - Severability
Occasionally, a party to a contract will attempt to avoid the contract by seeking the assistance of the court to have a particular provision held to be unlawful.  In public sector contracts it is much easier to find one or two unlawful provisions because of the complexity of public sector law and the powers of the board of education which can or cannot be contracted away.  The typical ploy of one party seeking to avoid a contract is to argue because the unlawful provision is important to the entire contract, the entire contract falls within the particular provision.  It is important the association remove this argument by inserting a severability provision into the PA.  The severability provision indicates the intent of the parties the entire PA not turn on any particular provision.

Subject:
Agreement
Issue:

Duration
Purpose
*
Establishes the time period the agreement will be in effect.

*
Provides for continuation of terms and conditions in the event agreement has not been reached on a successor agreement before the expiration date.

Suggested Language
DURATION.  This Agreement shall be effective [beginning date of agreement], and shall continue in full force and effect through [ending date of agreement].  If a successor agreement has not been reached by such date, the parties agree the terms and conditions of employment as represented herein shall continue in effect until the adoption of such successor agreement unless either party shall have given written notice to the other party at least 20 days prior to the termination date of its intent to terminate the agreement.

Notes - Duration
1.
A contract or agreement is not legally valid without a term specified.  The agreement should establish the beginning date [usually July 1] and ending date [usually June 30].  Any language which purports to bind the parties until a successor agreement is reached is very likely unlawful.  The paragraph without the italicized part would be unlawful.  The sole reasons for having an agreement which purports to bind the district indefinitely would be for the purposes of allowing the association to argue the present agreement will continue forever unless the district agrees to a new agreement.  We recommend against entering contracts in perpetuity.

2.
It is fundamental contract law that contracts, and to be legally enforceable must have a beginning and expiration date.  Although there is some case law upholding contracts with no expiration date (private sector), the vast majority of the cases hold personal service contracts with no expiration date are terminable at will.  Contracts which cannot be changed without the consent of both parties are, in effect, contracts in perpetuity and terminable at will.  It may be argued  PA agreements, even if perpetual, are ratified and extended at least for the employment term where teachers return to work when the contract is in force and before it is terminated by either party.  A variation of that argument is the terms of the PA agreement are automatically incorporated into the individual contracts of the teachers when they return to work (or sign individual contracts) if the PA agreement was in force when the teacher signed or returned to work.

3.
While the common law portents ill for enforcing perpetual contracts, public sector law is worse.  The law that no elected official may enter into a contract which extends beyond the term for which the officials were elected distinguishes two concepts - legislative and governmental.  Boards of education can enter into personal service contracts up to five years under Utah law.  Contracts which deprive school boards of their legislative powers are void ab initio.  As the legislature has authorized school boards to enter into service contracts for terms up to five years, any service contract beyond five years is ultra vires (beyond the power of the board) and void.

4.
Additionally, a school board cannot bind itself by a perpetual contract or by one which lasts an unreasonable length of time.  However, a public body can enter into a contract which extends beyond the term of the officials who authorized it, if at the time it was executed, it was fair, just, and reasonable, prompted by the necessities of the situation, or was advantageous to the school district.

5.
CAVEAT:  Some case law holds where public officials contract for a longer period of time than authorized, the contract is void ab initio. 

6.
The contract itself cannot continue beyond the established ending date.  However, the local Association should include a provision to carry the same terms and conditions of employment over if there is no agreement by the ending date.  This prevents management from changing conditions or dropping a benefit to put pressure on the local Association bargainers.

7.
The issue of multi-year agreements is open in Utah.  Some management negotiators argue a Board is prevented from entering a contract with an employee for more than one year.  However, local Associations have bargained two or three-year agreements.  There are significant advantages and disadvantages involved.  Section 53A-3-411 allows Boards of Education to enter into written employment contracts for terms up to five years.  
Consult your UEA UniServ Director before agreeing to a multi-year agreement.
8.
Since the preceding paragraph was first written, the Utah Supreme Court has held a public body may not enter into multi-year agreements relating to salary or other expenses which incur debt beyond the current year. This does not prevent multi-year agreements on other issues of employment.

Subject:
Parties to the Agreement
Issue:

Who Is Bound by the Agreement
Suggested Language:

THIS AGREEMENT is signed this __________________, 20__.

_____________________________

____________________________

FOR THE ASSOCIATION


 FOR THE BOARD
 


__________________________
  
____________________________

(Title)





President of the Board

____________________________

Business Manager

ALTERNATIVE
THIS AGREEMENT is signed as of the ______________, 20__.

_____________________________

____________________________

FOR THE ASSOCIATION


 FOR THE BOARD
 


_____________________________      
____________________________

President




President of the Board

Notes - Signatories to Professional Agreement
1.
It is important the PA clearly identify the parties to the agreement.  Moreover, it is unlikely the superintendent can lawfully execute an agreement for the board of education without the board’s approval.  Boards of education become lawfully bound by their agreements only if the agreement is approved at an open and public meeting of the board.  The item must appear as an agenda item on the board's agenda and be approved by a majority of the board.

2.
There should be at least two signatures on a PA: one for the district and one for the association.  

3.
The board president and business manager usually sign for the district.  If other officers' signatures are necessary/appropriate/desirable, include them.  The superintendent can sign for the board if authorized by the board.  Key to showing the board agreed to be bound by the agreement are the minutes of the meeting in which the board agreed to adopt/ratify) the PA.  The district’s signature on the agreement is a formality.

4.
The president and chief bargaining representative for the local association usually sign for the association.  If other officers' signatures are necessary/appropriate/desirable, include them.   While the unilateral action of a superintendent or board president does not ordinarily bind the board, the same is not true for the association.  The association president’s signature binds the association as would any other signature of an officer or agent of the association who has apparent authority to sign for the association.
5.
The date that appears on the PA need not be the actual date the agreement is signed.  It is suggested all parties’ sign on the same date and somebody fill in that date. Agreements can be dated “as of” which means the parties agree the agreement was signed as of a certain date.  For example, the date sentence might read, ”Dated as of January 1, 2000.”  By dating the signing “as of” the agreement can be signed on different days where the signatories are not able to sign it on the same day.  This approach avoids problems with signing on different days and having different signature dates on the document.  The “as of” date is usually within a day or two of the actual signing date.

APPENDIX

Agreement to Continue Grievance.  Ordinarily, a CBA does not contain language agreeing to continue a grievance.  It is important all parties to a grievance agree to continue a grievance if the desire is to wait until something happens rather than continue the grievance in the manner required by the grievance procedures.  One party to the grievance cannot impose on the other party the decision to wait.  Timelines must be met.  Failure to timely appeal or respond may (and probably will) result in loosing the grievance.  Technically this is called failing to exhaust administrative remedies.  If the parties agreed to postpone or continue processing the grievance until a later date, the continuance should be agreed in writing by the parties.  The continuance is a contract and should be dated and signed by the parties.  The form of such an agreement is set forth below.  Usually, only the superintendent or his designee has authority to extend the timelines and procedures for the Board.  If the grievance procedure is the result of a CBA, the Association should also sign.  If there is no CBA, only the grievant need sign for him/herself.

FORM OF AGREEMENT TO CONTINUE GREIVANCE

DATE

The parties agree the present grievance styled ___________(name of grievant) v. ___________________ (name of respondent, usually the school district), can be continued until such time as either of the parties notifies the other in writing it intends to activate and reinstate the grievance.  The grievance shall be reinstated and the party that had the responsibility of proceeding with the grievance or responding to it at the time the continuance was agreed shall have ____ days to file such documents, writings, or grievances as is necessary to proceed with or respond to the grievance.  The timelines and procedures set forth in the grievance procedure shall be followed as nearly as practical following reinstatement.

_______________________________

_________________________________

Grievant




Superintendent

_____________________________

Association

ENDNOTES
� 	Of some help was the language on the form that included a box for checking  “Provisional Teacher Bimonthly Report.”


�  Care should be taken when using only parts of this manual.  The definitions from this section may have to be included in the part used to avoid losing the meaning.


� The terms “Board” and “District” can be used interchangeably in some cases and not in others.  There is a difference and the drafter of any PA should be careful in noting the distinction.


�  Many professional agreements and districts require that the sentence continue by adding,  ". . . who have been employed by the district one (or two, or three) year(s)."  There are variations such as "who have been successfully employed by. . . .",  "who have been employed by the district for x years and are not on probation at the end of the provisional term."


�  The Professional Agreement should provide that a career educator who accepts a "temporary position" is entitled to be re-employed in a permanent position if the funding for the temporary position is terminated or if the district decides to terminate the temporary position.


�  The Utah Retirement law has its own requirements for participation in the retirement system and generally uses 20 hours per week and six months of continuous employment.  As our concerns are with due process and continued employment, we may desire a different definition, particularly for educators who work less than 20 hours per week, but are employed for many years.  The problem was exacerbated with H. B. 146 (1995 Session) which specifically excepts temporary employees from the coverage of the Utah Orderly School Termination Procedures Act.  See definition of "temporary employee."


     �  See Section 53A-10-102, Utah Code Annotated 1953.


     �  Id.


     �  Or the “board’s Negotiating Team.”


     �  Or the “Association’s Negotiating Team.”


     �The dates should be consistent with the dates in the previous page.


     �	If the term "parties" is not clear, substitute "Association and Board."


     �	Insert number of days, but not more than 90.


     �	Feel free to substitute the phrase "declare impasse."


     �	Or whatever date.  This is an optional sentence and is not recommended.  Its purpose is to remove the onus of declaring impasse.  Ordinarily, the Association wants to make the declaration.


     �	Note the difference between "all issues" and "all issues in dispute."  If the Association has compromised all of its issues, and the remaining disputed issues are the ones the district refused to compromise, the fact-finder may be asked to resolve only those issues which the district refused to bargain.


     �	This number should not be more than 30.


     �	Should not exceed 14 days.


     �	Should not exceed ten days.


     �	Most Boards of Education will want the notice to the school district to be given to the superintendent at the district office.  The language should read ". . . or to the superintendent at the district office."


     �	The district may object to what appears to be an indefinite commitment.  The law implies that the mediation and fact-finding provisions expire after mediation and fact-finding are concluded.  Courts in other states have held that mediation and fact-finding provisions of a negotiated agreement extend beyond the termination date of the agreement if any part of the mediation/fact-finding procedure is invoked before the agreement expires.  To avoid these arguments if they are raised by the district, suggest a sentence which reads: "If the provisions of this professional agreement relating to mediation and fact-finding are invoked by either party, those provisions expire after (1) the parties have completed mediation if fact-finding is not requested or (2) fact-finding is completed if fact-finding is requested."


     �	More likely "superintendent" but the Board may authorize the chair of the Board's bargaining team and the Association may authorize the team leader of the Association's team to make the extension.  The language would then read, "The chair of the Board's team may agree for the Board and the team leader of the Association's. . . . ."





     �  For some reason the introductory phrase of a definitions section is often poorly written.  A good introductory phrase is, “As used in this Agreement:”.  Each definition is followed by the word being defined and the word “means” or “is” followed by the definition, i.e., “As used in this Agreement:  Association is the . . . .”


     �  Insert correct citation.


     �    Most districts will insist that the grievance be filed within “n” number of days of the day the grievant knew or should have known of facts on which the grievance is based.


     �  Insert correct citation.


     �.  "Educator" is defined in the section on definitions, page 26. 


     �  Insert correct citation.


     �  Insert correct citation.


     � Based on 180 work days per school year.


     � Based on 180 work days per school year.


     �, 31, 32    Make certain the correct appendix is attached at the time the PA is signed.





   


�  Insert the number of days.


     �	The number may be changed to any number, but usually there should be a waiting period of some time to avoid serious adverse selection.


     �  The FLMA does not require that the employee be given the option.  The employer may require that paid sick leave, vacation, and personal leave be taken first.


� 	n is the number.  The number should be inserted before the proposal is submitted for bargaining.


     �  "n" means you insert the number.


     � “n” is to be replaced with a number by the Association before the proposal is submitted to the District.


     �  The language for this section was taken almost verbatim from a publication of the National Education Association, Peer Assistance and Review Programs: Guide to Contract Language, Office of NEA General Counsel, January, 1998.  Any local association involved in developing a local peer assistance and review program should carefully read the publication for additional suggestions for language and comments.  Because the publication is lengthy, this section does not include comments and notes found in other sections of this model language.
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� 	State v. Spring City, 260 P.2d 527 (1953).





� 	See Weese, op cit. en. # 32 at pp. 3-4.
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